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THE HAMLYN TRUST

Tue Hamlyn Trust came mto existence under the
will of the late Miss Emma Warburton Hamlyn of
Torquiy who died mn 1941 aged eighty She came
of an old and well known Devon farmly  Her father
Willtam Bussell Hamlyn practised i Torquay as a
sohcitor for many years She was a woman of
dommant character 1ntelligent and cultured well
versed in literature music and art and a lover of her
country She inherited a taste for law and studied
the subject  She travelled frequently on the Continent
and about the Mediterranean and gathered impres
sions of comparauve Jurisprudence and ethnology

Miss Hamlyn bequeathed the residue of her estate
v terms which were thought vague The matter was
taken to the Chancery Division of the High Court
which on November 29 1948, approved 1 scheme for
the admimstration of the Trust Paragraph 3 of the
Scheme 15 s follows

The object of this charity 1s the furtherance
by lectures or otherwise among the Common People
of the Unmited hingdom of Great Britain and
Northern Ireland of the knowledge of the Com
parative Junsprudence and the Ethnology of the
cluef European countries including the United
hmgdom and the circumstances of the growth of
such jurisprudence to the intent that the Common
People of the United Aingdom may realise the
privileges which i law and custom they emjoy 1n

wm



i The Hamlyn Trust

comparison with other Luropean Peoples and
realising and appreaiating such privileges may
recognise the responsibilities and obligations attach
g to them

T he Trustees under the Scheme number mine viz

Executors of
(&) Mr § k Corrrince Maiss Hamlvn s

Mr J R WarsurTON _J will

(b) Representatives of the Universities of London
Wales Leeds Glasgow and Belfast viz
Professor G W hrrion
Professor D J L1 Davies
Professor P S JauEs
Professor D M WALKER
Professor ] L MoNTROSE
(c) The Vice Chancellor of the Umwersity of
Ixeter exofficio (Dr ] W Coox)

(d) Dr Jonv MurrAY (co opted)

The Trustees decided to orgamse courses of lectures
of high mterest and quality by persons of emnence
under the auspices of co-operating Universiies or
other bodies with 1 view to the lectures beng made
~wvalable 1 book form to 2 wide public

‘The twelfth series of Hamiyn Lectures was delisered
m October 1960 by Mr M C Setalvad Padma
Vibhushan the Attorney General of India 1t Lan
colns Inn by courtesy of the Treasurer and Masters
of the Bench of the Honourable Society of Lincolns
Inn and with the co-operation of the British Counal

JOHN MURRAY
October 1960 Chatrman of the Trustees



CuarTrR 1
THE RISE O THE COMMON LAW

I INTRODUCTORY

THE schere of the Trust under whose auspices I hve
the privilege of delnvering these lectures speaks of the
furtherance among the Common People of the
Unuted hingdom of the knowledge of the Compara
uve Jurisprudence of the cluef European countries
The theme of these lectures has perhaps a wuler
scope  We shall undoubtedly be mn the realm of
compatative jurisprudence but the comparison will
be betwneen the basie prinaiples which have been the
foundation of the public and prnvate law of England
and the system of laws and admmstration of justice
called the AngloIndian or the Indo British system
nto which these basic English principles have in the
course of over o centunes grown and developed
Beginning with 1its apphication m the seventeenth
century to British subjects mn small areas n certun
parts of Indin which were known as the Companys
factonies the common law of England with its statu
tory modifications and the doctrines of the Enghsh
courts of equity has deeply coloured and influenced
the Its and the system of judicial adminstration of
2 whole sub continent inhabited by nearly four hun
dred mullion people The law and junsprudence of
this vast commumty and 1ts pattern of judicial
1



2 The Common Law 1n India

admimstration are 1n many matters different from
those of England 1n which they had their roots and
from which they were nurtured Yet they bear the
unmustakable mmpress of their origm  The massive
structure of Indian law and junsprudence resembles
the height the symmetry and the grandeur of the
common and strtute law of England  In 1t one sees
English law 1n the distant perspective of a new
atmosphere and a strange clime
The growth of a jurisprudence so closely modelled
on the Enghsh pattern would have caused no sur
prise had the English settlements m India been m
an ummnhabited or bharbarous country To such a
country they carry with them not only the laws
but the sovereignty of their own state and those who
live amongst them and become members of therr
community become also partakers of and subject to
the same lnws 1 But this was not the nature of the
first settlement made i India That was a settle
ment made bv a few foreigners for the purpose of
trade 1n a very populous and highly avihsed country
under the Government of a powerful Mahomedan
rler with whose sovereignty the English Crown
never attempted nor pretended to interfere for some
centunies afterwards - It will be the purpose of
these lectures to unfold the fascnating story of what
Sir Frederick Pollock has called the Expanston of the
Common Law 1 India
1 4diocate General of gengal v Ranee Surnomoye Dossee

1853) 9 Moore Ind Ay
2Ihd at pp 42%



The Rise of the Common Law 3

An account of the development and growth of
Indo British junisprudence would n a2 way be m
exincably mived up with the history of the founda
tion ot the courts 1n sarious parts of India and the
statutes of the British Parhament and the charters
granted by the British Crown which defined their
powers and junsdiction and prescribed the laws
which they were to apply But we have to bear mn
mund that the study of comparative yurisprudence
contemplated by the Hamlyn Trust 1s for the bene
fit of the Common People of the Umted Aingdom
It will therefore be my endeavour to trace the deve
lopment of Indin junsprudence through a period of
over two centunes powmting out its close sumlanty
to what may be termed the mother yurisprudence of
England 1in as simple 2 manner as possible

I have chosen as the title of these lectures The
Common Law 1n India  The expression Common
Law of kngland would necessarily convey to the
pursst of junisprudence those unwritten legal doc
trines embodying English custom and English trads
ton which have been developed over the centurses
by the English courts So understood 1t would not
mclude and would be different from the Enghsh
statute law which bas from time to time modified
the common law But the English braught into
India not only the mass of legal rules strictly known
as the common law but also thewr traditions out
look and technig n bhishing 5
and developing the judiaial system When therefore
I speak of the common law in Indiz I have 1 view




4 The Common Law 1n Indwu

comprehenstiely all that 15 of Fnghsh ongin 1n our
system of law In that wide meaning the expression
will mclude not only what in Englwnd 15 known
strictly as the common law but also its traditions
some of the prinaples underlung the Fnglish
statute law the equuable princples developed
Fngland 1n order to mitigate the nigours of the com
mon law and even the attitudes and methods per
vading the Bnnsh system of the admimstration of
Justice My justification for the use of the expres
sion 1n such an extended sense 1s perhaps the diffi
culty 1n finding a more appropriate expression

II  HisToRKAL

Period cnding AD 1726

The history of presentdiy Indo-British jurispru
dence commences with the formation of the London
East India Company in 1600 1n the reign of Queen
Llizabeth I The charters of Queen Elzabeth and
James I granted to the Company n the yeirs 1600
and 1609 gave the power to them to make ordan
and constitute such and so many reasonable lans
constitutions  orders and ordmances as to them
shall seem necessary 50 always that the sud
laws orders constitutions ordinances 1mprison
ments fines and amerc be ble and
not contrary or repugnant to the laws statutes cus
toms of this our realm 3 The position of the Com
panys factories 1n India was at that time somewhat

3H Cowell Tagore Law Lectures 1872 1213



The Rise of the Common Law 5

anomalous They were generally speaking a part
of the dominon of the Moghul ~Yet since the very
early days the Company had obtuned the authonty
of the British Crown to admimster justice and con
sutute judicsal authonities i the areas covered by
these factorzes [In order that they mmght be able
to adminster justice according to therr own notions
and 1n accordance with laws with which they were
famiiar the Company had endeavoured to obtan
permission to admmnister therr own laws in these
arers Thus Sir Thomas Roe the Ambassador of
James 1 of England had secured by a treaty with the
Moghuls m 1618 the privulege of decidng the dis
putes between the Inghsh n therr factory at Surat ¢

In 1661 the charter of Charles 1I gave to the Gov
ernment 1nd Coundil of several places belongmg to
the Company the power to judge ail persons belong
ing to the said Government nd Company or that
should Dive under them in all causes whether civil
and to execute judzment accordingl This gene
mﬁWput the judicial
power mn the sole hands of the executve government
mad restricted the law to be admimstered to that in
force in England

Almost contemporaneously with thus charter came
the cession of the island of Bombay by the Portu
guese to the English and 1ts lease by Charles II to

4Iid Bth ed 1

o
5 Fawcett The First Century of the Britsh Justice sn India
1934 Introduction p xix




6 The Common Law in India

the East India Compiny in 1668 1t a quitrent of
£10 per year This was territory which had for a
considerable period been under Portuguese rule and
Portuguese law governed 1t It 15 interesting to see
how the 1sland which was not part of the termitory
of the Moghuls Iike the factory areas and which came
under the sovereignty of the Crown was treited
the matter of the adminstration of justice and the
appheation of lws

The charter of Charles I transferring the 1sland to

the Company requiredttteTompany to enact laws

consonint to reason 1nd not repugnant of CONrary
ﬁmﬁ
courts_nd_their procedures should be Iike unto
those that are established and used mn this our, Tealm
of England. 8

Rules for the avil government and equal distriby
tion_of_justice upon_the sland were dra@g
and by the Companys law officers and after the
approval by the Solicitor Generaf—adrift was settled
and engrossed to be sent out to India 1 1669 These
laws were divided 1nte six mamn sections which in
cluded a section entitled Estabhshing a Method for .
DML_&ML"%S This section provided for the
“establishment of 1 court of judicature for the dect
sion of all suits and criminal matters under a judge
to be appomted by the Governor and Councal and
for all trals 1n the court to be by a jury of twehe
knghshmen except when any party to the dispute

“Id p 6
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was not Enghsh in which case the jury was to be
half English and half nonEnglhsh Ic also made
provision for regular situngs of the court the record
mg of its proceedings i regusters, the fixing of
reasonable court fees and for 2 right of appeal from
the court of judicature to the Governor or Deputy
Governor, and Council which was constituted the
Supreme Court in the port and sland ?

There 1s Iittle mformation about the admumstra
tron of cnimmal justice dunng thus period and the
application of the laws of the Company But the
correspondence between Bombay and Surat where
the factory of the Company was situated and where
the Governor resided contans references to the trial
by jury of crimes like theft murder and mutiny The
Governors nstructtons dealing with a case of
mutiny by soldiers are interesting

For the tryall of those notorsous mutiners that tore the
Proclamation and opposed the execution of jusuce on the
wench you caused to be shaved and sett on an ass lett a
Jury be empannelled whom if they find guilty of mutiny
lett them be sentenced condernned and executed according
to the 8rd Article of the Hon Company s Lawes for the pre
servation of the peace and suppresston of mutiny sedition and
Rebellion #

It 35 said that the pumshment of the wench resem
bled that used by Moslems when they wanted to
humuliate an offender The authorities in Bombay
evidently did not always feel themselves bound by
the penilues prescribed by the Companys laws and
took advntage of punishment more 1 accordance

tIhd pp 1316 €Ibed pp 4241



8 The Common Law n India

1 m the surrounding

with the prevalent |
country
A more mterestung cse 1s that of the tnal by a
jury of twelte men of a wizard who was found
guity both of witcheraft and Murder  The report
of the trial states
To the last nee Intended to have hanged hun only 1t was

generalty advsed that burmng would be farr the greater
turour  as alsoc that a single wizard desersing  hanging
whereas he had now murthered 5 men 1n 6 wonths and had
bin twice bantshed before for 2 wizard soe we burmnt hum ¢
In accordance with the prevailing belief i watch
craft those tn charge of the trial were, 1t appears
{ully convinced of the wizard s supernatural powers
for they stated that when he lay 1n the mudst of so
great 2 fire yet not withstanding his great knot
of haire on lus head was nure It appears
that the sentence of burming was one authorised by
a statute of 1603 which continued 1n force till 1736
It further appears that the Companys laws left the
mode 1n which a sentence of death should be carried
out to the discretion of the Deputy Governor and
Counail

In the year 1672 the plan formed by Governor
Aungier for the establishment of the Enghsh laws
and a court of judicature mn the 1sland was put mnto
execution  The Englsh laws voted 1o be put in
practice 15 an entry made m the month of June
1672 ana later there follows the 1ssue of a proclama
tion for abolishing (from and after the Ist day of

vIbud pp 4244



The Ruse of the Common Law 9

August next) the Portugal Jaws and for establishing
the English 10

A report written by © Mr Wilcox who was m
effect the first judge to preside over the court to be
estrblished mn December 1672 contans an account
of the proceedings of the opeming of the court on
August 8 1672 which 15 somewhat remimscent of the
ceremomtl observed 1n those years at the miugura
ton of courts in Englwnd

There was a ceremonial procession from the Tort through
the Bazaar to the Guldhall 1n the following arder
Iifty Bandarnes 1n Green Iiveries marhing tno by two
20 Gentues }

20

Fach thewr several cast or sect
20 Chnstians marching two by two

His Honours horse of State lead by an Englishmian

Two trumpets and kettle Drums on horse back

The Enghsh and Portupal Secretary on horse bach carrying
his Majestzes letters Patents to the Honble Company and
tteir Commussion to the Governor tyed up 1n scarfes

The Justices of the Peace and Councul nichly habited on horse
back

The Governor 1n Jus Pallanleen with fower English pages on
cach side m nich Inenes bare headed surrounded at distance
with Peons and blacks

‘The Clerhe of the Papers on foot

The fower Atturneys or Common pleaders on foot

The \eeper of the prisons and the two Tipstaffs on foot
bare headed before the Judg

The Judg on horse back on a Velvet foot cloath

Hus Servants i Purple serge livenes

Fower Constables with their staves

‘Two Churchwardens

Gentlemen i Coaches and Palakeens

Both the Companies of foot (except the main Guard) marching
n the Reare 1t

101bid pp 4849 “lpd pp 5255
2



10 The Common Law in Inda

After the imposing procession had reached the Guild
hall there took place proceedings which are best
described 1 the words of Wilcox humself

the Governor entning ithe Coust tooke the Chawe
placing me mext to hum on Jus night hand and the Genilemen
of the Councl and Justices tooke therr places accordinely
Proclamation being made and sence commmanded the Clerke
of the papers read his Majesties letters of Patents to the
Honble Company for the Istand Bombay then the English
Secretary read the Company s Commussion 1o the Gavernor
which being done he was pleased to give me my oath as Judg
as also my Commussion winch was hkewise read next 1 swore
the Publick notary and Coroner then the Clerk of the Peace
snore the Churchuardens and Constables and their stases were
dettrered to them by the Covernor with a charge to execute
their re pective offices and places honestly and upnighy after
this the Governor standing up (and the Court abso msing was
pleased to make a most evcellent speech on commendatuon of

the Fnglish Jaws

The noble words of Governor Aungier desene to
be reproduced for they enunciate principles which in
the course of years that followed set the pattern for
the 2dmustration of justice not only n the ishind
but i other areas in the country which gradually
fcll under the sway of the Brush Sad the

Governor

The Inhabiants of this [ Jand conust of <everall mauons
and Reltons to wit—Fngh b Joruguess and other Chrrs
tizns Moores and Jentues but you when yon ut in this weat
of Justice and Judgement must looke upon them wuh one
angle eye as T doc withour denncton of Nation or Religion
for they are all his Majestres and the Ilenble Company s
sthjerts as the Fnglsh are and have 2t an equall qide and
ngit to Juste and you must doc them all Jusuce even the
meanest person of the Dland and in particuare the Poare
the Orphan the Widdow and the siranger §n al marters of
«ntroversy of Common tight and Meum and Tuum  And
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this not only one agamst the othcr but even agamnst myself
and those who are 1n office under me nay agamnst the Honble
Company themselves when Law  Reason and Equity shal
require you soe to doe for thus 1s your Duty and therm will
you be jusnfied and 1 so. doing God will be with jou to
strengthen you Jus Majestie and the Company wili commend
yon and reward you and I in my place shall be ready to
asust Countenance honour and protect you to the utmost of
the power and Authority entrusted to me and soe 1 pray God
gue hus blessing to you 12
Thus were laid the foundations m the seventeenth
century albert mn the small area of the town and
ssland of Bombay of the application of English laws
to Indians resiling 1n the Presidency Towns and of
the system of admunstering justice fostered by the
common law it England

The provisions which we have seen applied to
what later became the Presidency Towns of Calcutta
and Bombay Between 1686 and 1694 the Company
purchased certain villages 1 Bengal with the consent
of the Nawab of Bengal and acquired the status of
a Zarmindar 1n regard to these villages As the Zamin
dar the Company held Zammdars courts exercising
both evil and crimmnal junsdicion  These courts
derrved thewr authonty from the Moghuls as the
Compiny held 1ts Zamundan from them The law
admimstered and the procedure followed in these
courts were siular to those i the courts where other
Zamundars exercised the jurisdiction 13

The year 1726 can be said to mark the end of the
first period of the exeraise of British power 1 India

BIhd pp 555 1Id p 208
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It marked the rise of the factories at Bombay Madras
and Caleutta wluch mn course of time grew mnto the
three Presidency Towns The Company gradually
ncreased the arex of its supervision and control over
places surrounding these growing factories The
surrounding areas were called the mofussil n con
tradistinction  to the Prestdency Towns These
Tresidency Towns played the leading role in the mn
troduction of the common law mto India

Mayors courls

In the year 1726 the Crown granted Letters Patent
creating mayors courts m the Presidency Towns M
These were not to be the Companys courts but
courts of the king of England though at that time
the hing had no clum to sovereignty to any part of
the country except the island of Bombay hese

courts_conststed of the mayor and certamn aldermen
el suits ECUOY\SW
party and "fo gine judgment and sentence accord
I6E € justice aRQ-Tght™" _Appealy fronr the mayors
c@m”ﬂor and_Council who_were
made a czmnom:orm'\f—"r—m
2 ‘court_of _oyer and terminer and gaol delivery to
1iigh  tréason commutted within Madras Calcutta
om eir_subordinate factories and _within 2
distance_of ten_mules of these factores

34 Letters Patent of Scptember 24 1726 the 13th year of the
Regn of George I
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The Letters Patent enabled the courts to gmve
wawd
right Tplishiien wlho were chuged to make
Justice and night the rule of deasion naturally
drew_upon the rules of the common law and the
Pprevalent statute Inw_yn kngland m so far as they

thought them applicable 1n the arcumstances of the
country

‘We have seen that the charter creating the mayors
courts did not expressly staté that the law to be
applied by these courts was to be the law of England
But decisions of the Privy Council have regirded
the charter as clearly ndicating such an intention
and 1t has long been generally accepted doctrine
that tlus charter mtroduced uo the Presidency
Towns the law of England—both common and stat
ute law—ns 1t stood i 1726 ¢

More than a century later in _the year 1865 Her
Majestys Prny Counal had occasion to consider
when the Enghsh crimsmal T2 afie 10 be stroduced
n Indi dnd also the estent of its applicajon The
mteresting question which arose for consideration
was whether the English law of felo de se_and for
feiture of goods and chattels applied to_a_Hindu
who was 1 _Bniush_subject and _\th_l;a‘d_go_rg@t\t‘ed
swmade 2t Calcuttn It was held thar that rule did
not apply to the early settlement of the English in
Indin as the permussion to the settlers to use thetr

13 Rankin  Background to Indian La (1946) p 1
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own laws wathin the Factories did not extend_those
faws to Natives associated with them within_the
sime limts  The court however observed that
msh law civil and crimial has been usually
considered t6 have been made applicable to Natives
within the Immuts of Calcutta in the year 1726 by
the Charter 13th Geo I  Nerther that nor the
subsequent Charters expressly declare that the
English law shall be so applied but 1t seems to have
been held to be the necessary consequence of the
provisions contained i them ! This view as to the
date of the introduction of English law nto India
appears to have been umformally accepted by courts
m India

However the First Indian Law Commission to
Keport of 1840 calied the lex loc xepors took a
different _view, They mam d that neither the
Hindu nor _the Mahomedant?::?«rmm&_
Brush India as these laws were interngven with
m{ . and that ey were theréfore map
phicable to persons professing a different faith They
reasoned that there having existed no lex loc: 1n the
British possessions 1 India_the English law became
1pso_facto the Tex_loci, when any Indian”terrifory
came under the authonty of lhei}Etlsll/gmwn and_
that the lex loc: applied to all persons who_did not
belong to the Hindu orthe Mehomedan faith They
c?mbn:edmv of the courts that the English law

18 gdiocate General of Bengal v Ranee Surnomoye Dossee
(1863) 9 Moore Ind App 887 4°6 427
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had been intreduced by the charters contending
that the law having already pphed to British Indin
as ats lex loc: mo question of 1ts being brought in
by the charters arose The Commussioners put 1ts
proposals mtoe a draft Act of Parhniment which 1n
effect made the substaintive 1w of Englind the law
of the Iand outside the Presidency Towns applicable
to 10l persons except Hindus nd Mahomedans
omitting certan parts of English statute and com
mon law1? These proposals were however, not
accepted

Accepting that the Letters Patent of 1726 and the
subsequent Charters hid in effect applied English
I to Britssh India what was to be the date for
ascertaiming the English law to be applied? Was 1t
to be the law as 1t prevailed m 1726 or was 1t also to
nclude statutes passed even after 1726 or at any
rate up to 1774 when the m1yors courts in Calcutta
were 1s we shall see substituted by the Supreme
Court? An Act of Parhament passed in 1828 had
provided that 4l Inws and statutes 1n England on
July 25 1888 should apply to New South iVales
Victoria and Tasmama in Australia'*  Some of the
states constituting the Umted States had by their
constitutions provided expressly that British statutes
pwssed up to a particular date were to be recerved
as a part of thewr common Iw The English law
applicable to India could not however be ascertain

17 Rankin  Background to Indian Law p 28
18(1898) 9 Geo 4 ¢ 83

g
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view was expressed by Sir James Fitzjames Stephen
the distinguished jurist that 1f the matter was Jooked

At apart from whHat il Been observed in_some of
e JaiERT Teios e R ould Tl the miew diat
m:—qnd—smm
“come nito force m India by réason of the Titer Char
Irmmm up
on to deade the gquestion whether the estate of a

Hindu Brahmun dying without heirs escheated to the
Iughest court for the mofussil of Madras the Sadar
Diwam: Adalat, had apphed\the_'ﬂuldﬁ law_and had
gnen effect-to—the text_of the Hindu lawgiver that
Never shall a hang take the wealth of a priest, for

F_eﬁc‘t_of’M_agg_chlndil_g The property of a Brah

a

m shall never be tiken by the hang this 1s fixed

w  The Judwcial Commuttee held however per
sonal law to be mapplicable observing that as <oon
as there 1s a total failure of hewrs then the claim to
the land ceases (we apprehend) to be subject to any
such personal law The law of escheat intervenes
and prevails and 1s adopted generally m all the

courts of the country alike Private ownership not

existing the State must be owner as ultumate
- T T T
lord -©

—_—

15| F Stephen The Story of Nuncomar ami the Impeach
ment of Sir Tlyah Impey 1835 Vol 11 p

%0 Coltector of Masulipatam v Cavaly Y encata Narratnapah
(1860) 8 Moore Ind App 500 525
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It appears that with the Charter of the mayors
courts in 1726 the Company had sent to cach
Presidency a book of mnstructions and various forms
prescribing the method of proceedings m civil suits
criminal trials and probate and admimstration mat
lers  Thus consistent efforts were made to keep the

lcourts m the strmght and narrow path of English
Y Iaw <t As observed by Sir Charles Fawcett the
msistence on this law had of course 1ts weak points
It was m many respects unsuitable for the prompt
and satisfactory disposal of cvil and crimunal cases
m which the Native mhabrtants of the settlements
were concerned and the difference between the con
ditions of England and those of India and between
the atmosphere of Westmunster Hall and that of the
courts i India was apt to be overlooked -

his led eventually to the mendment n 1753 o
~th reer of

The_Tetters Patent-of-1733
_reestiblishung the_mayors_courts expressly excepted

trom the junisdiction of the mayors court all su
al

nd actions between the Natives only and directed
that _these suits and actions should be determined

m‘—r———————‘—’\x————mr"d

mselves unless both_parties submutted them
to the deternmnation of the mayors court This

provision_is considered by Morley ” to_be the RRE™
reservation of thewr own 1aws and customs to Indins
The effect of the amended Leffers Patent was to Limit

the cvil Junisdiction of the mayors courts to suits
between persons who were not Indians resident m

21 Fawcett_op af pp 22322
22 Dugest Vol 1 p clax
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the severil towns to which the courts junsdiction
extended Suits between Indians resident m those
tonns could be entertained by these courts only with
the consent of the parnes The cnmmal jursdic
tion of these courts was confined to the towns where
the courts were Jocited and the factomes or places
subordinate to them and was not to extend beyond
ten miles These courts and the law «dminustered
by them appear 1o hne commanded the confidence
of the Indan residents who contimued to resort ta
these courts to much the same extent 1 before
Indian hingauon had n fact constituted the bulk of
the work of these courts from therr start and 1t con
nnued to be so notnit) ding the req of
the consent of Indians to the court exerasing jurns
diction over them "3

We have so far referred to the mayors courts
established m the Presidency Towns which nere the
courts of the hung  In the mofussil the Companys
courts gradually changed therr character becormng
more nd more the courts of the ruling power rather
than the courts of the Zamindwr  In 1765 the Com
pany obtamned by the Firman of Shah Alam the
Moghul the Diwvam of Bengil Bihar and Onssh
‘This has been regarded as the virtual acqmsition by
the Company of the sovereignty of these regions*t

he law admimstered 1n the courts i the mofussil
was pot the Enghsh law but the law of the Moghul
to which the people had been accustomed

3 Fawcett op 203 225
4 Cowell chgoyz Lapufl.ecluru 1872 p 20
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When Warren Histings came to set up anvil courts
1 Bengal Biliar nid-Urissd Hlter the Company had

ecome the smerelgn of ihese territories, he laid the
to Mahiomedans wluch has conunued up
ma') Re ulation 11 of_1872 provided that these
sub;ects of the Crown were to be governed by their
own laws i suits l"egill’dlﬂg mheritance, marriage
T caste and oiler TETEIOU wSages wnd INSULILGES
P T7E e e word - succemon_to_the
word inhenitance _and 1t was declared that where
no_specific_directions were giren the judges were
o et ccordm 1o, e “equty_and ool con
stence . Thus was completed the scheme as to the
rule of decssion which the Companys new courts
were to apply to matters comung before them2 It
required them to apply equity and good conscience
which 1n_the words of Lord Hobhouse at a_much
xules of EngIeh Tav if Tound applicible to Indian
S

ociety and circumstances, -

Supreme Courts

The Regulating Act of 17737 abolished the
mayors courts and created the Supreme Courts for
the Presidency Towns By that Act the Govem
ment was empowered from ume to time to make
and ssue such rules ordinances and regulations for

5 Rankin  Background to Indian Law

s “aghela Raysanp v Shekh Ma:ludm (1887) 14 Ind App

96
2713 Geo 3 ¢ 63 ss I3 and 36
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the good order and civil government of the sad
United Companys Scttlements at Fort Willam
aforesaid and other places and factores subordinate
or 1o be subordinate thereto s shall be deemed just
and rewsonible (such rules ordinances and regula
tions not being repugnant to the Jaws of the nation)
and to set impose mfhct and levy reasonable fines
and forfeiture for the breach and non observance
of such rules ordinances and regulatons Thus
the authorities who were to make laws for the areas
over which the Company exerased sovereignty were
guven the widest discretion ta enact regulations whaich
they deemed just and reasonable the onlv reserva
tion bemng that thev were not to be repugnant to
the laws of England It 1s not surprising 1in the cir
cumstances that the laws which came to be enacted
were on the model of English laws with variations
made necessary by Indian conditions

In 1774 came the establishment of the first of the
Supteme Courts at Caleutta envisaged by the Act of
1778 It was to be a court of record and was to
have such jurisdiction and authonty as the Court of
hings Bench had i England by the common law
of Fngland (Clause IV) It was also to be a court of
equity {Clause XVII) It was alo to be a court
of oyer and termuner and gaol dehivery at Calcutta
and was to inquire 1nto offences with the help of
junies (Clwse XIX) Like the Court of kimngs Bench
m England 1t was authorised to 1ssue writs of manda
mus certiorarn  proredendo or error (Clause \XI)
Tt was to exercise ecclestastical Jurisdiction mm Bengal
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Bihar and Orissa such as was exeraised m the diocese
of London (Clause XXII) It had authomty to ap-
pomnt guardians of infants and of msane persons and
of their estates (Clause X\V) It was also to be a
Court of Admuralty The jurisdiction of the court
extended to all British subjects residing i the whole
of Bengal Bihar and Orssa It also extended to all
persons employed 1n the service of the Company and
m certan cases over other Indian inhabitants also
The court was modelled entirely on the Englsh
pattern with jurtsdiction over a large population n
the Presidency Towns and other areas

The conflicts and contrasts resulting from differ
ing system of law bemg worked in the Presidency
Town and the mofussil were thus described by Sir
Llyah Impey the Chief Justice of the court

The state of the inhabitants of Calcutta was 1n every paru
cular different They were as compared to the inhabitanis
of the provinces a very inconsiderable number inhabiting a
narrow district and that districe an English town and settte
ment not governed by therr own lans but by those of England
long since there established where there were no courts of
Conmunal Jasuc but those of the hing of England which
administered his laws to the extent 2nd in the form and man
ner i which they were admumstered 1n England  The whal
tants had resorted to the English flag and enjoyed the protec
tion of the English Iaw they chose those laws 1 preference to
their onn—they were become accustomed to them  The town
was part of the domumon of the Cronn by unequivocal night
~onginally by cession founded on compact afterwards by
capture and conquest Their submussion was voluntary and 1f
ey disliled the laws they had arly to cross a ditch and were
no longer subject to them  The state of an inhabitant i the
provinces at large was that of 2 man ivhabiting his own
country subject (0 1ts own laws  The state of an Hindoo a
nitne of the provinces nhabiting Calcutta which in effect
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was an Tn~hish town to all tntents and purposes did not differ
from that of any other foreigner from whatsoever country he
might have migrated he partooh of the protection of the
faws and in return owed them obedsence 28
Apt from the conflicting systems of law the wide
sunsdiction of the Supreme Court and the absence of
any delimitation of that junsdiction in reference to
the Company s courts in the mofussil created serious
conflicts between the Company s government and the
newly established court This led to the enactment
of the Act of Settlement of 1781 (21 Geo 3 ¢ 17)
The «ffect of tlus statute was to tbridge the powers
and junsdiction of the Supreme Court By that
statute and by a later statute of 1797 (37 Geo 3
¢ 142) the Supreme Court mn Cilcutta and the
recorders courts which were then functiomng
Madras and Bombay were empowered to determme
all actions and suits against the inhabitants of the
said towns provided that their succession and mnhen
tance to lands rents and goods and all matters of
contract and dealing between party and party should
be determmed 1n the case of Mahomedans bv the
laws and usages of Mahomedans and in the case of
Hindus by the laws and usages of Hindus and where
only one of the parues should be a Mahomedan or
Hindu by the laws and usages of the defendant
The effect of these statutes was to take awav the
application of the English law to Hindus and Maho
medans 1n the matter of contracts and other matters
25 Quoted bv E_C Ormond The Rules of the High Court
of Judscature at Fort Wilham Bengal (on the Omiginal Side}
(4th ed 1941) p 87
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cording to justice equity and good conscience A
similar provision was also made 1 regard to the
Sadar Diwant Adalat  What we have seen so far
relates to the mofussil of Bengal But the same s)s
tem of admuimstratton of justice and sumilar regula
tions as to the laws which were to be applicable
were soon extended to other parts of the country
Iike Banaras Oudh and Allahabad and eventunlly
to the mofussil areas of Madras and Bombay

This rule of decston mn accordance with justice
equity and good conscience in the absence of specific
directions meant m substance and i the arcum
stances the rules of English 1w wherever applicable
In the words of Sir Henry Maine 9 Indin was then
regard bemng had to its moral 1nd matenal needs
a country singularly empty of law The mevitable
result was that the courts of justice had to legislate
The vast gaps ind interspaces 1n the substantive
law were filled by the prnaples of English common
and statute Inw  The wide door of justice equuty
and good conscrence made 1t casy for these princt
ples to become through the decsions of the courts
the governing lw of the country

In 1862 the Pnvy Counal reversing the Sadar
Diwam Adrlat applied the prinaples of English law
regarding equitable mortgage by deposit of utle
deeds to the Presidency of Madras Speaking of the
Company s courts tn the mofussil of Madras Lord
hingsdown sard that  There 1s no prescribed general
Iaw to which their deasions must conform They

¥ Sir M E Grant Dufl Sir Henry Maine p 51
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are directed to proceed generally according to justice
equity and good consctence *° In 1865 Sir Richard
Couch regarded that decision as  an authonity of
the highest court of appeal that although the Enghsh
law 15 not obligatory upon the courts 1n the mofussil,
they ought m proceeding according to  justice,
equity and good conscience to be governed by the
principles of the English law applicable to a stmlar
state of crrcumstances® In 1887 Lord Hobhouse
expressed the view that justice equity and good con
sctence  could be interpreted to mean the rules of
English law 1f found applicable to Indian society and
crcumstances 3%

As 1 the case of avil courts there was also a
Iuerarchy of eriminal courts in the mofussil Control
over the district crimnal courts was vested 1n the
Sadar Nizamat Adalat which was called the Sadar
Fouydar Adalat in Madras and Bombay The crims
nal courts in the mofussil were ginded principally by
the Mahkomedan crnimunal law which remamed
force mn Bengal and Madras tll the enactment of the
Indian Penal Code of 1860 But wherever sts rule
were found repugnant to Bntish notions of ¢1s ge
and punishntent they were from tme o tine yor’y
fied by regulations made by the local gy sry v og

In the Presidency of Bombay, howesry, 1647 0.
dan eriminal law generally did not geess §, §fy iy,

30 Y arden Selh Sﬂm v Luchpatlhy Moyl
Moore Tnd App 307 33 by Togpe La 5 sty
“Dadﬂ, v Baba}: (1866) 2 Bam #{ € 3 5
a
5 llag hela Ragsanu v Shekh Mo liden (}/ 15 504 A;;v

3
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bemng tried by their own crimmal law and Parsees
wnd Chnstians by English faw 33 In thus Presidency
also regulations were passed from time to ume defin
ing offences and specifying pumishments till the com
mg into force of the Indian Penal Code of 1860

Regulition III of 1793 heralded the gradual
advance mn India of the rule of law in the closing
years of the eighteenth century It made executive
officers of the Government who trunsgressed the law
in the discharge of their official duties amenable to
the junsdiction of the courts This was soon followed
by another sigmficant change The Sadar Diwam
and Nizamat Adalats the principal anil and erim
nal courts 1n the mofussil which 1 Bengal were con
sututed of the Governor and the members of his
Councail were by Regulation II of 1801 directed to
be composed of a Chief Judge and puisne judges
This measure made the highest judicary indepen
dent of the legislative and executive authonty of the
stite and lud the foundanon of the independence
of the judicary n Indnn

‘The lawver and the common man of the time must
verly have been at a loss to decide what the Iw
applicable to a particular set of facts was Apart
from common law rules and the personi] liws of the
parties there would appear to have been five differ
ent bodies of stitute law mn force There was the
whole body of the Enghsh statute law exsting
1726 which applied at least in the Presidency Towns
Parhament had subsequent to that date enacted

33 Cowell Sthed p 135
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Acts which were estended to parts of India The
Governor General in Council had also passed regull
uons commencing with the revised Code of 1793
which w1s 1n force only 1n the Presidency of Bengal
Similarly there were the regulations of the Madrs
Council enacted over a long pertod which werc 1n
force i the Presidency of Madms Fimally there
were for the Presidency of Bombay the regulations
of the Bombay Code starting from 1827 3¢

This sad and perplening state ol affars was
portrased 1 graphic language by the judges of the
Supreme Court of Calcutta  They observed

In this state of aircumstances ne one can profiounce ad
optmon or form a judgment howcver sound upon any dis
puted night of persons respecting which doubt and coufusion
may not be raised by those who may choose to call it in
question  for very few of the public or persans tn office at
home not even the Jaw oflicers ¢an be expected to hme so
comprehensiie and clear 2 siew of the Indian system as to
know readily and familtatly the bearings of cach part of 1t
on the rest There are English Acts of Parhament specally
provided for India and others of which it 1s doubtful whether
they apply t0 India wholly or in part or not at all There
13 the Fnglish Common Iaw and Constitutton of which the
application 1s m many respects sull more obscure and per
pleved Mahommedan Iaw and Ussge Hindu Law Usage
and Scnpture Charters and Letters Patent of the Crown
regulations of the Government some made declaredly under
Acts of 1 1y g them and othets
wiich are founded  as some siy on the general power of
the Government entrusted to the Company by Parliament
and as others assert on their nights as successors of the QId
Natne Government some regulations require regstry in the
Supreme Court others do not some have effect generally
throughout Indsa others are pecubiar to one presidency or
onc town There are comnusstons of the Governments and

3¢ Conell op at pp 996
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crcular orders from the Mzamut Adalut and from the
Dewam Adalut treanes of the Crown treanes of the Ind
Government  besides (nferences drawn at pleasure from the
appluation of the drort public and the law of natons of
Furope to a state of arcumstances whnch will gustify afmost
any construction of 1t or gualificaon of us force 35

This medley of laws widely differing from each
other but coexisting and coequal  led to the enact
ment of the Charter Act of 1833 which provided for
the appomtment of the first Law Commussion of
India Macaulay who spoke on the second reading
of the Bill win Parhament sud I beliese that no
country ever stood so much mn need of a code of law
as India and I beheve aiso that there never was 2
country 1 which the want mght be so easly sup
phed The prinople 15 simply this—Umformity
when you can have 1t, diversity when you must have
1t but n ajl cases certamty 3¢

Lau, Commussions

The first Law Commussion presuded over by Macau
lay prepared a draft of the Indmn Penal Code of
1860 perhaps the most outstanding of the Indian
Codes 1t 15 based on the prinaples of the cnmmal
law of England and has wath little alteration been
admnmstered with satisfacion for nearly a century

The Charter Act of 1853 provided for the appoint
ment of the second Law Commussion whose activieses
fed eventually 1o the passing of the first Indian Code

33 Cited by G Grant Lefore Commuttee on the Charter Act

Fansard 8rd senes Vol 18 p 729
3¢ Cued by Whitley Stohes The Anglo Indian Codes Vot [

P x



The Rise of the Common Law 29

of Civil Procedure n 1859 and the first Limitation
Act of India m the same year In 1860 and 1861
came the enactment of the Indman Penal Code and
the Code of Criminal Procedure This Commission
made proposals for the amalgamation of the Sadar
Adalats the prinapal courts of appeal for the mo
fussil and the Supreme Courts the principal courts
i the Presidency Towns which were eventually
accepted and led to the establishment of a High
Court for each presidency as the highest court for the
mofussil as well as the Presidency Town The ap
pomntment of the tiurd Law Commussion m 1861 led
to the enactment of a general law of succession to
the codification of the law of contract and evidence
n 1872 and finally 1n 1877 ta a law of speatfic relief
embodymg the equitable princples on which the
courts of equuty in England had dealt with the sub
ject  The appontment of the fourth Law Comm
ssion 1 1879 resulted 1n the enactment of the Nego
tiable Instruments Act m 1881 and of the Trusts
Act the Transfer of Property Act and the Easements
Act 1n 1882 The labour of these Commussions con
sising of emment English jurists spread over half
a century gave to India a system of codes dealing
with smportant parts of substantve and procedural
cal and erimunal 1w

It m1y well be asked how there could be room left
for the application of the prinaples of English law
m India once 1 Iarge part of the law had been
codified The codified law tself furmishes the
ansiver In the codes are mcorporated principles of



30 The Common Law n India

Enghish Iaw with vantions needed by Indian condt
uons Indeed the codes explun and clanfy the mean
ing of the rules 1ud down by them by illustrations
which are based on English decisions

The process of the expansion of the common law
mto India was thus described by Sir Fredench
Pollock 1n 1890

In Briush India the general prinaples of our law by 3
process which v ¢ may summanly describe as judicral applica
tion confirmed and extended by legtstation have in the course
of this century but much more rapidly within the Jast genera
tiwon  covered the whole field of cniminal law avl wrongs
centract evidence procedure 1n the hugher af not in the fower
courts and a good deal of the law of property It 15 not
too much to say that a modified Fnglish aw 15 thus becoming
the general law of Brinsh India “The Indian 1enal Code
which 15 English cnminal law simplfied and set 1 order
has worked for more than a generation among people of
avery degree of avilization with but lutle occaston for amend
ment In matters of business and commerce Enghish law has
noi only established 1tself bur has been ranfied by dehberate
legrslaton subject to the refarm of some few anomalies which
we mught well have reformed at home ere now and to the
abrogation of some few rules that had ceased to be of much
umportance at home and were deemed unsuntable for Indian
condittons  More than this  pnacples of equitable juas
prodence which we seldom have occaston to temember in
modern Fnghsh practice have been successfully resied 1m0
Irdan junsdictons 37

The Commuissions we have rteferred to and the
codes compiled by them became powerful mstru
ments which injected English common and statute
law and equitable princples mto the expanding
structure of Indinn junsprudence

37 The Expanston of the Common Law (1904) pp 16 17
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High Courts

This brings us broadly to the end of the perrod
which marks the role of the Supreme Courts 1n the
Presidency Towns and the Sadar Adalats in the
mofussil  The final phase during the British regime
commenced with the High Courts Act of 1861 (24 %
25 Vict c 104) Letters Patent were issued in 1862
establishing High Courts 2t Calcutta Madras and
Bombay which were replaced by the amended Letters
Patent of 1865 The Letters Patent of 1862 brought
about the long contemplated fusion of the Supreme
and Sadar courts m each Province The High Court
of Judicature i each Province was given power and
authonity as an origmal and appellate court over
matters arising i the Presidency Towns and as an
appellate court over matters arssing mn the mofussil
A single supenior trnibunal was thus placed at the
head of the judicial admimstration of the Province
The judges who bad constituted the Supreme Courts
were Enghsh lawyers whereas those presiding over
the Sadar courts were covenanted civil servants In
the judiciary of the newly constituted High Courts
both these elements were combined

The substantive cvil law to be admunstered by
the High Courts was to be the same as that admim
stered by the courts to which 1t succeeded Thus the
Iaw to be admmt tered by it 1n respect of the Prest
dency Towns continued to be dufferent from that to
be applied to the mofussil The law and equty
winch the High Courts enforced in the Presidency
Towns were those wiuch were being applied by the
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Supreme Court of which 1t was the successor but
1ts appellate jurisdiction its rule of decision wis
Justice equity 1nd good conscience which had gos
emed the Sadar court

Later High Courts were established i other Pro
vinces of Indiz Till recently however a distinction
existed between the powers of the older High Courts
n the three Presidency Towns and the newly consti
tuted High Courts The older courts had inhented
from the Supreme Courts the common law pouners
exerased by the kings Bench Division which i
cluded a power to 1ssue a writ of certiorart and other
wnts within the Iimits of the Presidency Towns
The newer High Courts were not however endowed
with this power

‘The enactment of the Indian Councils Act of 1861
and the establishment of High Courts in varnous
Provinces led to a general reconstitution of almost
all avil and crimnal courts throughout the country
The rule requining the application 1n the absence of
express provision of the rules of justice equity and
good conscience which meaunt largely an application
of the principles of common and Enghsh statutory
law was embodied in the laws under which the re
orgamised cvil and crimmal coutts were constituted

The High Courts and the subordimate courts con
stituted 1n this manner made a umfied system of
admimstration of justice for each of the Provinces
tll the advent of the Indian Constitutson m 1950

As the Companys territories became graduallv en
larged by settlement and conquest the Privy Council
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as the Inghest court of appeal from the dectsions of
the Indian courts became a growing mfluence in the
applicanion of the basic principles of Enghsh juns
prudence as the rules of decision all over the country

It was natural perhaps mesvitable that the em
nent English judges who presided over this tribunal
should attempt to solve the problems that came be
fore them wherever Indian regulations or statutes
contained no prosvisions applicable to them by draw
mg upon the learmmg on which they had been
brought up and the rules and mixims to which
they had been accustomed for a hfeume This
explains why from the earliest tunes the decisions of
this tribunal in appeals from India have resulted in
a steady and continuous grafung of the prinaples of
common law and equity into the body of Indian
Jurisprudence

The hings Privy Council 1s said to have drwn
mto 1ts own hands for the first ume under the Tudor
princes the night of the exclusive adjudication of
appeals from the foreign and colomal dependencies
of the Crown and from the Channel Islands It 1s
smd that appenls were first granted from Jersey in
Henry VIIIs reign and the records of the Privy
Council n 1572 present the first mnstance of the exer
cise of this junsdiction  The extent and mmportance
of the junsdiction retained by the Privy Council
were pomted out by Lord Brougham n his celebrit
ed speech on law reform m 1828 They determine
not only upon questions of colonsal lnw 1n plantt
tion cases, but also sit as Judges in the last resort of

LI
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all prize causes  And they hear and deaide upon all
our plantation appeals They are thus made the
supreme Judges in the last resort over every one of
our foreign settlements whether situated mn those
mmmense territories which you possess in the East
where you and a trading company rule together
over not less than 70000000 of subjects 38

The first occasion upon which a night of apneal
was granted by Royal Charter to the Privy Council
from the judgments of the courts in India was 1m
1726 We have alteady referred to the Letters Patent
of 1726 which constituted the mayors courts 1 the
three Presidency Towns The Charter estabhshing
these courts gave a night of appeal from them first
to the Governors i Counul and thereafter to the
Privy Counail 1n disputes ot a speafied value Later
the Act of Parliament and the Charter which created
the Supreme Court of Bengal conferred a similar
nght of appeal to the sovereign m council Rights
of appeal to the Privy Counal were also grven from
decisions of the recorders courts and the Supreme
Courts at Madras and Bombay When m 1781 the
Governor General m Council or a commttee was
constituted the Sadar Drwam Adalat and a court of
record a sumular right to appeal to the Privy Council
from the decision of this court was given m matters
of a speaified value Rught of appeal from the Sadar
courts of Madras and Bombay to the Privy Council
were also grven With the amalgamation of the Sadar
courts and the Supreme Courts into the High Courts

3 H Cowell Tagore Lau Lectures 1872 pp 206215
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n 1862 a ntight of appeal was given to the soserugn
n counai! from the decsions of the High Courts

We shall have occasion to see how this highest
court of ppeal composed of distinguished judges
powerfully moulded Indian law and even the method
of admimnntration of justice 1 India mmporung mto
Indin jurisprudence notions which they had mbib
ed from therr trarmng m Enghish law

1 Sove FUNDAMENTAL PPINCIPLES AND
TrApITIONS OF TUE COMMON Law

The Lord Chancellor of England has smd that Most
of the fundamental principles of our constitutional
law that maintain the freedom of the subject and
hmt the power ol servants of the Crown are to be
found 1n the Common Law alone 3 It s said that
the adjective common came nto use to describe
the law common to the whele of England the law by
which proceedings n the hings courts of justie
are gmded and directed It was to be expected that
this system  wluch consisted 1n applymng to new
combinations of circ es those rules which we
dernve from legal principles and judicial precedents

should m course of time come to embrace all the
basic principles of the knglish Constitution Nor was
sts nfluence restricted to the sphere of constitutional
Taw Professor Dicey has said that ‘ Nine tenths of
the law of contract and nearly the whole of the law
of torts (wluch tre cvil wrongs) are not to be dis

5 Migration of the Common Law (1960) 76 LQR. p 42
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m vogue while others hove adopted the system part
ally and in certun areas A suniey of the system as
1t prevals m the country todny was recently made
by the Law Cc of Indin wppomted mn 1955
It observed that the system had not been adopted
over a large part of the country that its apphcation
even 1n areas where 1t had been adopted was restrict
ed to certamn classes of offences and that some parts
of the country which had adopted 1t had decided to
discontinue 1t The Commission expressed 1ts op
nion that The system has never become a recognised
feature of the admimstration of cnimunal justice 1
the country It expressed the view that trial by
qury n India to the extent 1t exists today 1s but 2
transplantauon of a practice prevailing m England
which has fuled to grow and take root mn this
country  They recommended 1its abolition

In the long hustory of the development of the
common It in India we find 1nstances of some of its
practices having faled to take root in the country
owing to the difference betneen English and Indin
conditions  Perhaps the success of il by jury
England 1s due essentally to 1ts being an English
mstutution of antiquity pecuharly suited to the
genius of the Loghsh people  The jury system as
practised m Englhind was 1t 1s smd  ened m Trance
for more than a century It 1s sud that It does not
work 1 the Laun countnes with thesr mobsle tem
perament casily moved to pity or hate 4° It 1s not

40z Alfred Denmng Freedom under the Law  Iamiymn
Lectures p 57
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mofussil a question arose mn 1870 in the High Court
of Bengal whether the power of the Supreme Court
to 1ssue writs of habeas corpus was confined to the
Presidency Towns or extended to the mofusat  The
matter depended on a construction of the Charter of
1774 Justice Norman asserted that The most
precious of all nghts which a British subject posses-
ses 15 the right of personal ltberty and if the Charter
had contained no words providing any machumnery by
which that night could be vindicated 1t could hardly
have been sad to provide for the due admimstration
of justice m such manner as the condinon of the
Companys Presidency at Fort Wilham mn Bengal
required * The court decded that The power
of the late Supreme Court to 1ssue writs of habeas
corpus to persons in the mofussil has been asserted
from the time of the promulgation of the Charter to
the present day and 1s admutted in the case of Re
The Bombay Justices  The decision referred to by
the court was that of the Judicial Commuttee of the
Privy Counal  The correctness of the view that the
Supreme Court had the power to 1ssue the wrt out
side the Presidency Towns was questioned i later
cases and was finally set at rest by a decision of the
Privy Counal 1s late as the year 1943 that the power
of the Supreme Court was restricted to persons with
1 the Presidency Towns and extended only to the
Bntish subjects 1n the mofussil 43

o In the matter of Amecer Rhan (1870) 6 Bengal LR 397
Zamundar of Parl di (1943)

u Il{l)af: v

70 Ind App 129
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vartous Provinces  Smnce 1923 thus statutory writ in
the nature of habeis corpus has becn avulable to
Indins living n the Presidency Towns 15 well as
the mofussit

The Indian Constitution of 1920 contamns a Bill of
Rights which prouides that no person shall be
deprived of his personal hiberty except nccording to
procedure estiblished by law  The Constitution
1lso empowers the superior courts to issue direg
tions orders or wnits mncluding writs in the nature of
habeas corpus 43

‘This famous common law writ which obtammed a
foothold i Indian junsprudence in 1773 has after
some viassitudes enshrined rtself i the Constitution
of Republican India

The sndependence of the yudiciary

Aungier the Governor maugurating the Court of
Judicature 1 Bombay m 1672 said  Laws though
1 themselses never so wise and pious are but a dead
letter and of hittle force except there be a due and
mpartill esecution of them  He admonished the
judges that You must doe them all Justice even
the meanest person of the Island 4% That was the
enunaation of 1 prinaple wiich has been the bul
wark of the common Iw the independence and
impartiality of the judicary

In the early days of the Companys settlements the
judges were avil servants of the Crown and m the

45 Indian Consttution Ans 21 32 and 226
<8 Fawcett op at pp 5255
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Governior and Counal were combined the executive
legislative and judicnl funcnions  Wath the coming
of the hangs Court the judges gradualiy became 1
dependent of the executine bemg nppointed by the
Crown  In the early days of the Supreme Court the
judiciary 1n the Presidency Towns was put esen over
the local legislature winch then consisted of the
Governor and lus Counal  The court was imested
with the pouer of registering the regulations made
by the Governor and his Council and 1t was only
the regulstions registered by the court which had the
effect of laws enforcetble i the courts

The Cossyurak case an account of winch has been
guen by Sir Jumes Fuzjames Stephen 47 and the
echoes of which were heard n Parlinment towards
the end of she eighteenth century, tells us of the
steps taken by Sic Llyah Impey the Chief Justice
of the Supreme Court 10 enforce the courts process
The Zemindar of Cossyurah was sued 1n the
Supreme Court at Caleutta for a large sum of money
sud to hase been lent to lum  Acung upon an
order stated to have bLeen issued by the Company
{the executnne) that tindholders i the molussil were
not subject to the yursdiction of that court except
By their consent the Zemindir took no notice of the
process of the court  The Zemindars  people beat
off the shenff and Ins officers when thev attempted
to tihe Bum under 2 caprar Thereupon 1wt was
1 wied to sequestrate bus property to compel appeif

* 11 Stelen TI S vof Nunwom aai the Impexch
renf (F thImfey Sl _ f on
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ance and the shenlt collected a force of fifty or sisty
safors and others who marched armed from
Calcutta to Cossijurth m order to effect their
purpose The Governor General 1 Counal
ordered Colonel Ahmumuty who was in command of
troops at Midpapore to march a force of sepoys
agunst the shenffs party and arrest them He did
5o Attempts were made to attach the officer who
commanded the troops as for a contempt, but the
execution of this process was also prevented by milt
tary force Fmnally actions were brought agunst
Hastings (the Gavernor General) and the other mem
bers of Counal individually by the plamnuff m the
action agamst the Rajah of Cossiyjurah

The merits or the demerits of Impeys part in this
encounter between the judicrary and the executive
provoked in cute controversy at the time and later
m Parhament It certainly was remuniscent of the
struggle between the Crown and the courts in
England and puts one m mind of the recent event
of the dispatch of Federal troops to Little Rock in
support of the orders of the Federal Court mn the
USA Histortans may differ 15 to the correctness or
wisdom of Impeys 1ction but his emphatic ssertion
of the independence of the judicral process and uts
mnviolability by the executive 1s indisputable

The lustory of the adminitration of justice mn
India mn the early days contams many accounts of
successful resistance offered by judges to pressure
from those 1n charge of the admmsstration Indeed
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ent judictary which they erected We shall bhave
occaston to show later how these Engloh traditions
now find a place i the Constitution of India which
has created an integrated and autonomous judicial
system  and provided a virtually uTemovable
judicrary

The adversary system of trial

Tius established feature of the common law soon
took root mn Indiz Let us not forget thac among
the persons who partiupated mn the ceremomal of
the opeming of the first Court of Judicature at
Bombay were The fower Atturneys or Common
pleaders on foot The system was not hnown mn
Indin  In the Hindu or the Mahomedan system the
judge took an acuve role m eliciting the truth as
1 the Contmental systems The theory of the com
mon law that justice can best be achueved by grving
each party the fullest opportumity to present his own
case was brought nto vogue in India by the English
The Cnvil and Crimmal Procedure Codes of Intha
and the lw of evidence enacted 1n the Jatter half
of the nineteenth century are mn conformity with this
common law doctrme It 15 for the tno advensaries
to question their witnesses the opposing side having
a night to test ther tesumony by questioming them
Throughout the trial the judge is supposed to per
form the duty of mmpartially holding the balance
between the two 2dversiries and ensuring that the
proper procedure s bemng followed His eventual
duty 15 to render hus dectsion at the end of the trial
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Fqually rigorous 1s the apphication 1n India of the
rule of common Ixw which 1s said to put justice be
fore truth  The deasion whether m 2 cf or a
cnminal tninl has to be rendered solely on the ev1
dence put fornard by the tnbunal It 1s not open
to the judge or the jury to consider matters extrane
ous to the evidence or let their personal knowledge
come into play In a cnmnal tnal the guestion
always 1s Has the prosecution proved its case on the
evidence recorded by the tribupaly The presump-
tion of the innocence of the 1ccused a memorable
doctrine of the common law has been accepted by
the Indian courts to its fullest extent In a cn
runal tnal the person charged 15 not obliged to
open his month or subject himself to questions by
the prosecution 'The burden of establishing him to
be guilty rests all the ume on the prosecutor and
never shifts to the person charged Smmilarly the
question 1n avil matters 15 whether the person bring
g the claim before the tribunal has estabhshed 1t
by legal enidence The Indian judges have repeat
edly insisted upon the observance of these rules even
thougl on octasions Justice admunustered 1n accord
ance with law may tend to obsture the truth

The system of precedents

The common law has been descibed as 1 system
which consisted 1n applying to new combinations of
arcumstances those rules which we derived from
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legal prnciples wnd judicial precedents 42 The sis
tem of precedents has been a powerful source of the
desclopment of the common law in England The
Lord Chancellors Commuttee on Law Reportng
stated that the ] of this country consists sub
stantially of legislatrve epactments and  judicnl
decsions It 1s todny the accepted duty of a
Judge whatever his own opinion may be to follow
the decision of 1ny court recogrised as competent to
bind lum It 15 Ius duty to admunster the law which
that court has declared -0

The posttion 1n Indsa 15 not different

The Enghshmen who presided as judges and prac
tised as barristers 1n the early days of the courts
of the Company and the Crown 1n Indsa soon started
following the Enghish tradition and began to rely on
precedents  As English law was freely drawn upon
n reaching decsions 1t became customary for these
courts to rely on the decssions of the English courts
When the Sadar courts the courts functiomng for
the mofusal started delvering therr judgments m
English they began to 1ssue as early as 1845 copies
of their yudgments so that they mught be useful as
Precedents both to the publi and the profession
These naturally were only some of the judgments
delivered by these courts These came to be known
as Bengal Sadar Dewan1 Reports and yre perhaps the
oldest law reports known mn India  Later barrisiers

#Lord Wensleydale quoted by Lord Kilmwir m The
“;ﬂgr;:amn of the Common Taw (1966 76 LQR p 42
e
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utiched to the Sadar courts nd some of the judges
of these courts published reports of the deaisions of
the courts  The reports of Belwsis Borrodml Mar
sl and Ehvde mrty be mentioned s some of the
reports which owed their ongin to the imtiuse of
wdiadual judges wnd counsel  Law reports publish
«d 1n a sem official manner date from the establish
ment of the Ihgh Courts 1n the three Presidency
Towns Numcrous scries of private reports also
soon appeired on the scene

Soon alter the establishment of the High Courts
Sir James Stephen the then Law Member recorded
1 munute to the effect that reporting should be
regarded 1s 1 branch of legislation and accepted the
principle that st was hardly 1 less important duty
ot the government to publish that part of the law
which 15 enunciated by ats tnbunals an their judg
ments than to promulgate its legislation

The doctrine of precedents has been decistvely
established 1n Indiun junsprudence Judgments de
Iinered by the superior courts are regarded as much
a part of the law of the country as legslattve enact
ments Indeed it has been laid down that even 1
unreported case may be ated as an authorty Af the
actual dectsion can be shown from the orgmal sour
ces It 1s the deasion which establishes the pre
cedent and the report but serves as evidence of 1t %

St Finayal Shamrao v Aoresht ar A TR [1944] Nagpur 44
46
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The Supreme Court of India has wself on more than
one occaston referred to 1ts unreported judgments 5-

Though the decisions of the High Courts hate not
been made binding authority by law 1t 15 well settled
that the courts subordinate to the High Court are
bound by 1ts decisions  Thus view s to be found 1n
 number of decisions by the High Courts who have
gone so far 1s to characterise 1 refusal on the part
of the subordinate courts to follow therr decistons s
insubordination

The Constuution Act of 1935 expressly provided
that the law declarcd by the Federal Court and by
any judgment of the Privy Counal shall so far as
pphicible be recognised s binding on and shall be
followed by all courts mn British Indin  Though the
decisions of the Privy Council are no longer binding
wthonty after the Constitution of 1950 they are still
Persunsive authority of great value and are treated
with the Inghest respect by the Indinn courts In
regird to the yudgments of the Supreme Court of
India the Constitution provides that The lww de
chred by the Supreme Court shall be binding on all
courts withmn the territory of India 53

Recently opintons were expressed that the citation
ol numerous precedents i which the large number
of reports now being published abound tmpede the
speedy and effective adminsstration of justice There
upon the question whether the system of precedents
49:2 :’ggnalh Tripathy v State of Bhopal ATR [197] 5C

** Indian Constitution Are 141
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should contmnue to be followed mn India formed the
subject of consideration by the Law Commussion of
India appomted in 1955 The Commussion exammned
the whole question and came to the conclusion that
the system was so bound up with the growth of law
and judicial development in India that 1t was not
practicable to go back upon 1t 1t the present stage
even if the taking of such a step was desirable  They
also expressed the view that the system of trewng
decided cases as a source of law and as hinding autho
nty had undoubted advantages nd emphatically
disapproved of any change 5¢

The Rule of Law

The fundamental prinaples of English constitu
tional Ihw which maintamn the freedom of the inds
widual and humit the power of the servants of the
Crown dernve from the common law The basic
prinaple of the method of the admumstration of
Justice 2sserted as early as the Magna Cart was that
no person however great and powerful could dis
regard the ordmnary law of the land The con
tests betneen the courts and the Crown m the si¥
teenth and the seventeenth centurses led to the firm
establishment of this principle  The sesult was 2
government within the bounds established by I
The exerase of the powers of government were to be
conditioned by Jaw and the subject was not to be
exposed to the whitrary will of the ruler The Rule

¢ Report of Lan Commussion of India 1958 pp 623567
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of Law means m the words of Dicey The qbsolute
supremcy or predomunance of the regular law as
opposed to the nfluence of arbitrary power and
excludes the exstence of arbitrarmness of prerogative
or even of wide discretionary authonty on the part
oF the government % It was the common law
which brought about the acceptance as unquestion
able of ‘the principle that anyone—whether 2
Pmate atzen or high official—who mterferes with
the person or property of another can be made to
answer for hus actions before a court of law <6

We have seen how as far back as 1772 1t was
announced at the mruguration of the court of justice
m Bombay that no government servant that not
even the Governor himself was to be above the law
We may also recall Regulation III of 1793 which
subjected the esccutive officers of the government
1cting beyond the law m the discharge of their offi
cal duties to the jurisdiction of the courts English
practice and tradition gradually developed the prin
aple of the supremacy of the law in India The
Tanjore cse early lard down the prinaiple that while
¢ets of state done hy ~ sovereign power cannot be
examined 1n munictpal courts 1f the act professes to
be done under mumapal law the courts will have
Junisdiction to cxamme 1ts vahdity 3 The estal

3 Dicey Introduction to the Study of the Law of the Consty
tution Oth e 209

»¢Lord Wilmuir The Migrauoa of the Common Law

(1% 6 LQR
N ;’J«rzlary of State v Ramachee (18.9) 7 \Moore Ind App
‘
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Iished principle enunciated by the Judical Com
muttee that the phrase ( act of state ) as applied to
acts of the executive directed to subjects can gie
no immunzty from the junsdiction of the court to
nqure mto the validity of the 1t 5% was acted upon
mn India and 1t was umformly accepted that the
Crown could be sued m respect of any executive act
done under the mumaipal law % It was recogmsed
that the executnve could act only mn pursuance of
powers given to 1t by the law  Following the well
accepted prmcples of Englsh jurisprudence the
courts repeatedly decided that no member of the
executive could imterfere with the liberty or the pro
perty of 1 subject except on condition of supporting
the legality of hus action before 2 court of yustice
Nor did the judges shunk from decdmg issues be
tween the subjects and the executive The doctrine
that executive acts done by a sovereign power e
amenable to the jursdiction of the courts and that
there 15 2 distinction between such acts and what mas
truly be described as acts of state  has been exhaus

tively examined and affirmed by the Supreme Court
of India *° The common law remedies of prohibition

certiorant and mandimus which have served as
powerful uds to the estabhshment of the Rule of
Law could be availed of 1n the Presidency Towns

8 Eshugbayr Eleho v Gorernment of Nigena [1931] AC
662 671 gera (193]

39 Secretary of State for India v Har Bhanp (1882) IL R
5 Mad 273 “Tuaga Raghaia v Secvetary of State (1881) ILR
7 Mad 466 478

&0 Promnce of Bombay v husaldas S Advan: & Ors [1920]
SCR 621 601636
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At we have seen the remedy of habess corpus m 1
statutony form wlich was at firsst nulable only m
the Presudency Towns wrs cventu itly extended 1o the
mofusal areas

Indeed 1t has been sud that one of the most bene
ficent results of the wssoctaon of Foghwd with
Indnt has heen 1o muoduce the Rule of Lan into
the lind nd to embed 1t so firmly mto the Mises of
the people that sts displacement scems unlikely n
any foreseeable future 6

IV Tur Screcrmvr Aprnteation or Escissi Liw

We hue seen that over the yews Loghsh I bemng
founded on justice and night  or  justice cquity
and good conscience us applicition had to conform
fo Indian arcumstances and condiions  This neces
sanly resulted mn what may be called a selecne
Applicition of the Dnglsh law mn Indin The adop
tion of the rules of Loglish 1w by the Indian courts
»as neither automatic nor uncnucy  Although
they started with presumption that 1 rule of
Enghish law would be 1n 1ccordince with the prin
aples of Justice equuty and good conscience they
bore 1n mind the reseriition which was later express
ed by the Pnivy Counail mn the words if found
aPphicable to Indian society and crcumstances ©
In several cases the conrts refused to apply the rules

*'Mr Jusuce \nsan Tose  The Migrauon of the Common

Law 1960y 56 LQ R

it
89"99«:@:« Rajsangs vP$hert Mastudin (1887) 14 Ind App
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of English law on the ground of thewr bemng map
pheable to Indian arcumstinces

As early as 1836 the Privy Counal held that the
English law mcapacitating ahens from holding real
property had not been introduced n India € Simi
larly mn 1868 they held that the Englsh law of felo
de se and consequent forfeiture of property did not
extend to n Indian resident domiciled at Calcutta %
In the famous Tagore case deaded 1n 1872 they held
that Enghsh authortties as to the transfer of property
were of hittle or no assistance an Indin In 1878
the Judicial Commuttee equally emphatically declar
ed that the distincion an’ Enghsh Jaw between real
and personal property did not afwavs obtan 1
Indiz %0

\gun the Pnvy Council refused on several occa
sions to apply the English Iaws of mamtenance and
champerty 2 India  They held that these Jaws e
not of force as speaific Inws i India They were
laws sud the Judical Commuttee of a special
character directed agmnst 1buses prevalent 1t may
be 1 England mn early imes nd had falien mto at
least comparative desuetude Unless therefore they
were plamly appropnate to the condition of things
n the Presidency Towns of India 1t ought not to be
held that they had been mtroduced there as specific

& ayor of Laons v East Infia Compams (1836) | Moore
1

Ind App 115 2
s Apfmeale General of Ben,al s Ranee Surnomoye Dosset
(1863) 9 Moore Ind App 391 ° 431
s Tarore s Tavore (1872) Ind App Supp 47 6t
ss Dorab illy Khan v 1bdool 1 ¢ (13%’\ 5 Ind App 116
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laws upon the general introduction of Britssh law 67
In more recent days the Judicaal Commuttee has pro
flounced that the distwction between 1ndictment and
ction 10 regard to what 15 done on a lighway 1 a
distinction pecultir 1o Enghsh law and ought not to
be applied 10 India o

The High Courts 1n India have followed the same
rend rejecting the principles of English law when
éier they were thought unswtable to Indian conds
ons As early a5 1874 the Sunday Observance Acts
were held mapplicable to India % In 1875 the High
Court of Bombay refused to apply the statutes
3Nt supersutious uses to Hindu religious endow
ments 0 Simlarly that court held that the rale
Shelleys case did not apply to a disposition by a
Paseen The Englsh rule in regard to marriage
Yih 3 deceased wifes suter has been held not to
£xtend to persons who were not by ongin or domicile
Enghsh 72 Stmlarly the common law rules as to sur
Yonlup and special damages 1n a case of imputa
tion of unchastity to a mirried woman 1n the molus
st have been held mapphicable m India 7

7 Re;
35 Ind

o Janur v Muhammaa (1924 52 Ind App 61 61
"'(‘:*;"azm&shqok Dose v Red Oud Dontn (878) 7 Mad
8!
7 Bustlchand v Vfahadey Gin (1875, 12 Bom H C Rep 2M
J 8lthibas \ Limy Nawrop (1881) 1L R 5 Bom 506
foterv Lope (1838 ILR 1. Cal 706
Man ¥ e8b v Lester (1863) 2 Bom HGRep 52 Paraths
mer 0834) TLR 8 pad 175

18 Rar Bhagu at Dayal Singh v Debii Dayal Sahu (1907)
A 48
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It 15 interesting to note the approach of the Indian
courts to the doctrine 1n Tweddle v Athinson ¢ The
courts took the view thae s the decrston was based
on a form of 2ction peculiar to the common law
courts 1 Englind 1t should not be applied to Indn
mnd particularly to the mofussil Tt was sad that
the equitable concept of trust to enable a tlurd party
to enforce 1 contract made between others was an
stance of the growth of law by means of the duil
fiction of trust wnd 1gency Whatever may hve been
the necessity for the use of such fictions m England
there was no reason why courts n India should
shrnk from a frank recogmition of the facts Jenkins
C] sad that the admunsstration of justice was not
to be hampered by Tueddle v Atkinson and that in
India courts were to be gmided 1 matters of proce
dure by the rules of justice equity and good con
science 3

What we hme noticed 1lustrates the discrumna
ton wlich the Indian courts exerased mn their
prolonged career of judical legislation based on
English law

V  Equrty anp Cowviyov Law

‘We have noted that there never were m India ny

separate courts admimistering equity 'The Supreme

Courts had both common law and equity jurisdi

tons As courts of equity they had power and
74(1861) 1B &8 393 121 ER

762
15 Debnarayan v Chunilal (1914) ILR 41 Cal 187 Ash
rodebahart v Mangebinda (1933) ILR 61 Cal 811
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authority to admuster justice as nearly as may be
according to the rules nd procedure of the High
Court of Chancery in Great Btun In 1 sense these
courts combiming both common law nd equity jurs
dictrons brought about mn 1dvance the fusion of lan
nd equity jurisdictions which was cffected m Lng
land by the Judwture Act of 1878 In England the
Judiciture Act did not fuse the two systems of
rules?™ In India however law and equity were
always treated 15 part of the sime system  We hae
seent how the principles of Lnglish law came to be
admnistered particularly in the mofussil as  justice
equity and good conscience  In the apphcation of
this formula the courts drew liberally both upon
English common law as well as Englsh equitable
doctrines  In effect what was applied 1 India was
common law as liberalised by equity In India
equity worked through and not i opposition to the
common law

In England an equitable right or estate 1s recog
mised as something different from a legal nght or
estate  ‘The mterest of a beneficiary 1 trust pro
perty 1s 1n Enghind an equitable interest while the
leg1] mterest n the estate 15 the trustee Agmin n
England 1f a person agrees to sell land he creates in
the buyer an equstable interest n the land These
equutable 1nterests were the creation of the Court of
Chancery The law n India never recogmised any
distinction between legal and equitable interests As
early as 1872 the Privy Counall smd  The law of

¢ Holdsy orth  Some Makers of Enghsh Law p 208
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India speaking broadly knows nothing of the
distinction between legal and equitable property m
the sense 1n which 1t was understood when equitv was
administered by the Court of Chancery
England "7 The same position was resterated by
that court m 1931 when 1t smd that by the law of
India There can be but one owner and where the
property 1s vested 1 a trustee the owner must ther
Lordshaps think be the trustee

It 1s not surprising therefore that some of the
peculiar equutable doctrines were not found accept
able by the Indiun courts They held that provisions
m favour of clildren or other persons for thewr
advancement were unknown among Indians The
general law of succession n India the Indian Suc
cession Act did not enact the rule of Englsh law
by which a child who had recerved a benefit must
account for 1t on a distribution when a father dies
antestate  The rule has however been held to
apply to persons subject to Englsh law mn India ™
The equity of part performance which m England
mitigated the ngour of the Statute of Frauds by tak
mg 2 parole contract out of it when it had been
partly performed seemed 1t one time to apply to
India to the extent of taking away the application
of the laws requining registration and other formah
ties 1n such cases 8 The doctrine has now been

7 Tagore v Tagore (1872) Ind App Supp 47 71
Tt Rast. Chhatra Rumare v Mohan Bilam (1931) 5% Ind
App 279 297

719 Kernick v Rer ik (1920) 47 Ind App 275

0 Mahamed Musa s Case (1914) 42 Ind App 1
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a partial form mcorporated into the statute govern
ing transfer of property 8t

However the statute law of India has incorporated
mn atself to a substantial extent equitable rules and
doctrines  The Indian Trusts Act of 1882 embodies
In a concise form the whole structure of trusts bult
up by the equity courts in England In order to
clarify the principles enacted 1 the sections 1llustra
tions have been appended to some of them which
In many cases are based on English decisions  The
Act also deals with certamn obligations m the nature
of trusts  These re attempts to enumerate broadly
crrcumstances under which a person may be placed
mn the position of a trustee in reference to another
These obhgations m the nature of trusts are no
different from the implied and constructive trusts
found 1n the dectsions of the English equity courts

Another mstance of an almost bodily transplinta
tion of the doctrines of English equity courts 15 to
be found in the Specific Relief Act of 1877 It deals
with cases 1 which courts wall order restitution of
speaific property and order contracts to be specifically
performed It zlso ates the circ es 1n
which the courts wall grant the relief of rectification
and cancellation of nstruments The Act 1s 1 a
sense a blend of common law and equity masmuch
as 1t also makes provision in 2 qualified manner for
the wnit of mandamus m certun cases  This statute
powerfully allustrates how those who were charged
with the task of drawing suitable codes for India

1 Transfer of Property Act 188" s 53
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discarded the distinction between law and equity 1n
English junisprudence not hesitating to nclude n
an Act dealing mamly with the equitable relief of
speafic enforcement a remedy n the nature of the
Crown writ of mandamus

VI InpiaN CouvoN Law

Common law consists as we have seen of customary
rules of the realm recognised by the courts In that
sense every country can be smd to have its common
law rules of conduct which applv to aizens gene
rally and the nghts and privileges which they can
enjoy Some of these customary rules prevating m
Ind:a have come to be known as tne Ind:an common
law

The nght to a public lughway 15 recogmised
India 15 in England as the common law nght of the
atizen  Anyone i India can set up a ferry on his
own property and t1ke toll {rom strangers for car
rying them across8 Simlarly the Indian courts
have recognsed the right to 1 fishery in a tidal and
navigible river 1 Bengal8®  As instances of other
Indian common law nights may be mentioned the
right of bunal and with 1t the right to perform all
customary rntes the right to worship 1n a mosque or
temple and the night to take out religious proces

83 Maharaja Sir Luchmesuar v Sheik Manouar (1891) 19

Ind App 48 55
93 Sirnath v Dinalandu (1914) 41 Ind App 221 245
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sions 8 The Indian courts have also recognised as
a common law night a nght to have 1ccess to courts
of Iaw if a person can show a cause of action 83

VII Co~crLuston

We huve exvammed the factors which led to the
application and growth of the English 1w 1n India
It was almost darectly introduced n the Presilency
Towns of Calcutta Madras and Bombay 1n the
greater part of the country it obtained s sway 1n
the guise of the principles of equity justuce nd
good conscience  Then followed the regulations
made in the Provinces {rom time to time and the
magnuficent structure of the Indian Codes erected n
the latter half of the nineteenth century The Codes
embodied 1n the mamn the principles of English law
sumphfied and modified to suit Indsan conditions
Some of the Indian statutes made express provision
for the application 1n India of principles and rules
enforced by the English courts for the time being 88
A prohfic source of the mncorporation of English
principles mnto Indian jurisprudence were the dect
sions of the Indian courts Notwithstanding the
enactment of the codes there sull remamned exten
stve tracts which had not been covered by the cods
fied law  As an example one may refer to the vast
field of cvil wrongs With no rules whatever to
5

Ty Dathnan Sahb ALK QoS AL oo, M4
Muhammad (1923) 32 Ind A

85 Jagannatha v Aathaperumal AIR 1927) M.
3 Indian Duvorce Act ,;86 5 (537 ad 1035
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guide them 1n such tracts the Indian courts followed
as far as crcumstances would permut the trail of
the English statutes and English deasions Even m
fields covered bv the codes 1t was obvions that the
codes could not by their very nature cover all situa
tions and cases which might arise  They laid down
general rules which would need nterpretation and
perhaps some modification 1n their apphication to
particular cases The courts applying the general
rules embodied 1n the codes to new situations would
naturally look for assistance to cases decided on simu
lar situations i Lngland  Where the language of
the code was clear and applicable no question of
relying upon Enghsh authonty would arse But
very often the general rule mn the Indian Code was
based on an English principle and 1 such cases the
Indian courts frequently sought the assistance of
Englsh decisions to support the conclusions they
reached They could not do otherwise for not only
the general rules contamed i the codes but some of
the illustrations given to clanfy the general rules
were based on English deasions

Frequently there arose questions of the interpreta
tion of these codes There agmn the rules and
maxims of interpretation laid down by the English
courts were helpful and were largely followed

In the words of Sir Henry Mame? The higher
courts while they openly borrowed the English rules
from the recogmsed Enghsh authorities constantly
used language which implied that they behieved them

¥ Village Communities pp 298 299
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selves to be taiking them from some abstract body of
legal prinaple winch lay behind all law and the
mferior judges when they were applying some half
remembered legal rule learnt i boyhood or culling
a proposition of law from a half understood Enghsh
textbook no doubt honestly thought in many cases
that they were following the rule prescribed for
them to deade by equity and good conscience
wherever no native law or usage was discoverable
Thus have the concepts prinaples rules and
tradinons of Enghsh law penetrated mto Indin
junsprudence and the fabric of the judicial system
of India The process continues to this day Orne
has only to look at any volume of the reports of the
High Courts or the Supreme Court of India to see
that Inglish precedents and recognised English text
books are freely crted and relied on by these courts



CHAPTER 2
CIVIL LAW

THE first Law Commussion of which we have already
spoken reasoned that 1n every country there ought
to be a law wluch 1s prima facie apphcable to every
person 1n 1t though Bniush India may appear
on the one hand to have less need of a lex loc: than
any other country because the great mass of 1ts
population consists of two sects whose law 1s contain
ed 1n their religion yet on the other hand there 15
probably no country 1n the world which contains so
many people who 1f there 15 no law of the place
have no law whatever ! On this was founded the
decision to enact 1in India laws which were to be
ternitonial m their application It was not however
suggested that the personal laws of Hindus or
Mahomedans should be taken away The terrtorsal
Itw was to be restricted to law applicable to all
mhabitants of the country 1lhike

‘The labours of the first Commussion which we
shall have occasion to refer to later were solely devot
ed to the preparation of a general cnmunal code for
the country

After the Charter Act of 1853 a new Commussion
wns appomnted which had among its members Sir
John Romully Sir Edward Ryan and Messrs Came

1 Quoted in Rankin Background to Indian Law pp 3435
66



Cinl Law 67

ron and Macleod to whom we shall have occision to
refer later and Mr T T Lllis The second report of
this Commusston submtted 1n December 1855 dealt
with the wants of Inda 1n respect of substantive
vl law H]MMM@_&_CQL
Jmission which had made this recommendation could
not attempt to complete such an edifice 1s they pro
Jected or even to Jay its foundauons but they did
2_great worl, when they lud owr the scheme On
December 14 1861 a commussion was 1ssued to cer
tam persons for the purpose of preparing 1 body of
substantave vl law for Inds1 and they were directed
to do so on the prinaples laid down by the Report
of 1855 This set on foot the work of drafting @
the great Indian civil codes which were to follow in
fartly quick succession

LAw OF SUCCESSION

The year 1861 saw the acceptance by the Government
of the pohcy Imd down wn the Commussions second
report of December 1855 The new Commissioners
appomnted 1 that year were_requested to make.
separate reports on each branch of the ¢l law that
Cussions which had preceded their ippomntment it
“as plamn that the law most urgently required for
persons other than Hindus and Mabomedans was 2
law to regulate the devolution of property on deth
This had been the topic which had called forth
Hhd p gz afmd pp H45
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the attempt on the part of the country courts to
ascertain in the best manner they could what was
the law of the country of the parties before them

he draft which with httle change became the
It W e Il unanimous teport signed by Sir John
Romully (Lord Romully Master of the Rolls) Sir
Wiiham Erle (Chief Justice of the Common Pleas)
Sir Edward Ryan Mr Robert Lowe (Lord Sher
brooke) Mr Justice Willes and Mr J M Madeod
the last mentioped having been one of the Indun
Law Commussioners of Macaulay s ime *

Sir_George Rankin refers to the draft as a most
valuable and Qistingurhed iece oF Work caried Gul™
ﬁ:ﬁhﬁﬂm the cause of clearness and
samplicity,_and “Took Tight and bold_decisiont o0
major questions of principle Archaisms were tigidly

_eschewed, 5

The scheme of the Act may be described in brief

Munige by itself was not to huve any effect 1n
changing the owniiiip o property of 3 paryy The -
disunction made i Frglish T bevween rel and
personal property was to have no place iyt That
disinction which had n substance resulted in a
double law of succession in England and led to
technucalitics was obviously unsuitable to Indian con
dinons The Act had no doubt to make a distinction
between movable md immoyable property of deceas
ed persons for certain purposes The same rules

«Ibd p 46 tod p 47
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were however, to 1pply to the succession to both
kinds of property Testamentary successton was not
hnown to Hindu Jaw  But the practicé of making practicé_of making
testyments had come 1nto existence at the commence
ment of the Britsh rule and even carbier_m the
TreSideney TownThe onigi of this practice cin
perhaps be traced to Indians cormung into contact
with Enghshmen who were accustomed to make
testaments ‘The will of a Hindw_appears to }Ewe
first come before the courts.n 17868 The Succession
Act recognised wills and required them to be m
vrifing_andSigned And attesied Dy two WILDEwes
But _the formalities Taid down were not s strict_as
those proy wded_in_Enghsh lnw  The Act required a
grant of a probate or letters of admunistration for
the purpose of representation to the estue of a
deceased person and as authonsing the admunistra
tion of s property A duty was laid on the execu
tor to pay the funeral and testamentary expenses
of the deceased and all hus debts i so far as the

assets would permut The perpetuity himt laid down
1 _the Act was the lifetime of one or more persons
Tiing 4t hé testators death_and the muonty_of
some persan who was to be m existence at _the ex.
ull_age™ihe thing_bequeathed was to belong A
bequest to person not 1 existence at the death of
the Testator vas made void JT it was SUbJeCt to a
PIior bequest unless 1t_comprised the whole of the
relng—‘ﬂm&lntcrgt_gl_gl)e_}gs_t’ami n the thing be

® Munno Lal v Gopu Dutt (1786) Montr 290
e g
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ueathed Directions for accumulation were vahd
only if they operated for one year after death
Bequests to religious and chantible objects could
( only be made by a will executed not less than a year
before a persons death and deposited within siv
months of 1ts execution with the Registrar when the
deceased person had left ner relations
Thus was enacted a system of succession which
was to apply to all who were not expressly exempted
from it Hindus and Mahomedans and Buddhusts
were 1 terms excepted from the operation of the
Act and authority was gnen to exclude from aits
operation other sections of the Indian community
‘Thus the Act applied only to Europeans Eurasuans
Jews Armemans and Indian Chrstians  excluding
from 1ts operation the majorty of the wnhabitants of
the land It was however the generil law of the
land applicable to the devolution of all property 1n
Bntish India and also to all movables outside British
India of persons domiciled m British Indin
At the ume of the passing of the Act 1t was hoped
that 1ts prousions relating to testamentary disposs
tion mught be applied generally to all  In 1870 came
fegistauon which apphied 1ts provisions n regard to
wills to Hindu wills executed i the Presidency
Towns Gradually as the practice of making walls
spread among the Hindus in the mofussil these pro
visiohs were extended to other areas
A further step was taken by the enactment of the
Probate 1nd AdmnsstrationAct_of 1881 _wlich
'\ppMus as \Le]l as Mahomedans f\hut
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fift: ars later came the Indian_Succession Act_of
~1925” which consohdated the general law.ofIndu_
pplicable to intestate and testamentiry succession
_Tepealing the Acts of 1865 1870, 1881 and several
other Acts That statute constitutes the general law
of suceesston 1n India but 1ts operation does not yet
extend to those who are governed 1n these matters by
their personal laws of successton such 15 Hindus and
Moslems
Sqme-of 1ty provisions such as those concerming the
_-maling of testaments 3 y:{’o\ﬁmdus ILJL".‘L
sions relating to representation to the estate of -

deceased pm@w;m Since
1956-the Hindus who constitute the vast majority of
xlle_l_n‘dirl_gg_p\_lb_ngnhn been governed in matters
of succession by_a_speaal_code.® The Mahomedins
still retun their uncodified law of succession

The concept of domale for the purpose of succes
sion laud_down 7i_the Indian Succession_Act 15 sub_
stantally the same as _in_Englind® The manner
provided for the execution of unprivileged wills 1s
based on the English statute of 1837 with a shght
vamition 1 The prinaples enacted n the Act for
the 1nterpretation of wills have 1t 1s said been for
mulated with the ud of 1 book published in England
n 1863 12

T Act 39 of 1%
# Hindu Succession A(l 30 of 19,6
1

to

wInd s 63 Walls l\:x 1837 9

¥t Franais Vaughan Hawkins Cmu!nlrlmn of Waills Rantin
op @ p 49
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However the rule bised on Englsh practice and
Inonts of thought that in construing a will the court
should lean agmnst intestaicy has not been applied
to Indinn wills' Similarly the doctrine of childrens
whancement based on Enghsh ideis has been ex
pressly negatived by the Act1?

The courts i Indin accustomed to resort to
English decisions when doubts arose oceasionally
applied rules of interpretation laid down in the
English cases in construtng wills tn the Indian
Innguage The Judial Commttee of the Privy
Council had to intervene and point out that to
search and sift the heaps of cases on wills which
cumber the Enghish Law Reports 1th order to under
stand nd interpret the wills of people speaking a
different  tongue tramed in different habits of
thought and brought up n different conditions of
hie scemed almost absurd 2 On otlier occasions the
Jutheral Commuttee had to nsist on the Indian courts
beng guided by n examumation of the Indin
statutes governing the matter rather than entening
upon the unprofitable tak of discovering the law
from Fnglsh decsions based on somewhat different
ritles

Thaugh the Indian statutes dealing with the law of
testamentary and intestate succession have to a large
extent embodied the prinaples af Engluh Jaw they

) Jenkats Na unn}u l['[a Rtos v Partkatartl y {ppa Ros

{1713 41 Ik App
1oyt 39 of 1528 o 47
W o end d Sath Sica v Aamaller e Pau (1993 23 Ind

\p 1836
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have also taken a different course in many mportant
matters It would perhaps be correct to state that
the Indian Jegislature has by degrees evolved an
dependent system of 1ts own largely suggested no
doubt by Lnghsh law but also differmng much from

that law and purporung to be a self contamned
system 18

CONTRACTS

The Report of the Commussion made 1n 1855 had
among other things stated We see no reason
however why on sery many mmportant subjects of
Civl Law—we shall only name one contracts as an
example—such law cannot be prepared and enacted
25 will be no less apphcable to the transactions of
Hindoos and Mahomedans by far the most numer
ous portions of the population than to the rest of
the inhabitants of India 18

The Commussion which changed 1n personnel after
1t had submitted 1its draft of the law of succession
was ready with the drait of the law of contract 1n
1866 The subject appears to have been selected as
1t had afforded the most frequent occasion for hiiga
tion m India

§ir Frederich Pollock who had the occasion to study
the drit when he later wrote his commentary on the
Indian Contract Act 1 1905 had high prasse for the

15
r "Xé' “é‘a'i.ii'i.ﬂ'.‘ifx’.”luﬁ“i’“ Retwiats Ser” o853

Plr‘)Quoxcd i Rankin op at p 88

L]
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work done by the Commission In his view the draft
prepired 1 England by the Indian Law Commussion
was umform 1n style and possessed great ment as
an el t of the combined effect of
cominornt law and equity doctrine as understood 1bout
forty yews ago 7 Equally apprecatne wis Sir
Henry Mamne who mtroduced the Contract Ball n
the legislaune Council mn 1867 He sud  Ther
draft will be found (o conwuist of the English I of
contrict much simplified nd altered n some parta
culars so 15 to accommodate 1t to the arcumsttnces of
tlys country It may be smd of these proposed
modufications of Enghish law that winle 1l or nearly
i of them have commended themselies to the
approval of enhightened lawyers not 1 few are being
gridually crmed out in England without the mid of
the legishture through the direction gien of late
years to the current of judical decision '

The Rl 1s introduced contuned however som
considerable ol;fo;{?cmmngl'am and_Indin
Iidecd s oppiition brought about the resignition
of Lord Rommlly wnd lus collergues i 1870 and the
Contract Bill remamed belore the 1egulatne Coun
al from {867 to 1872

Durmg this penod the Commisuon s d\x‘;]ﬁ_’|ppc;[[}
to have been *“revisedl and 1n parts ehiborated by the

0 Jme been 8 P
Uegstatise Department of Indiar The barrow Lngmlmm

WP Uxk and Mults Indian Contraet ani Spectfie=tlsief

ety Fhoed Brelace st
£y Sta ement of {)l,«n“aml Reasont Julv 9 196~ quoted I

Randkin op et fr 9t
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the_DNew . York dmit Code seems to belong to this
_phase Lastly S Jumes Stephen mude ot supervised
~the-figal reusion and added the mntroductory defin:
tons which are in 2 wholly different style and not
W Y with dlie Tody of the work 1
The sections borrowed from the draft Crvil Code of
New York were descrabed by Sir Trederick Pollock as
n infliction winch the sounder 11wyers of that State
bhbc'en happily successful so_fir 1n verting from
s citizens  Notwithstanding these changes how
ever i his words 1t was much to the credit of the
workmen that the result after allowing for alt
drawbacks, was a generally sound and useful one ¢
The Act deals 1n sts first chapter _headed  Of the
communucation _ageeptance and revocation of pro,

posals  with_the bisic_pringples underlying the
formation of contracts It proceeds i the next chap
tex to tell us what vgreements 2re contracts and what
persons are competent to contract The same chapter
eals_with contracts which are_vordable and vord
agreements We have next_the subject of contingent
contracts  Another chapter deals with the_perform
1nce of contracts laying down among other things by
whom contracts must be performed and the time and
place of performance It also deals with_contracts
which need not be performed ‘The Code also deals
with quas: contracts which 1t calls Certan relations
I Teatic

resembling those created by contract It provides

1* Pollock and Mulla Indian Coniract and Specific Rehef

4cts 8th ed Preface p wu

20Ind p
o A R
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n a chapter headed The consequences of a breach

of contract” the measure of compensation for loss
or damage caused by the breach It dealt also with
the law of the sale of goods and partnership but the
Indian legislature repealed the sections dealing with
these subjects when 1t enacted the Indian Sale of
Goods Act 1n 1930 and the Indian Partnership Act
wn 1982 The_Act also deals with contracts.of in
demmity and_guarntee balment_barlments by way
of pledge and agency It 1s thus a fauly compre
hensise attempt to deal with all aspects of tlus branch
of the Iaw

Yet 1ts preamble states that 1t 1s an attempt only
ta.define wnd amend certain parts of the law-relac-2
ang—to—contracts, The courts have held that the
Act 1 not a complete code dealing with the Jaw of
contracts™ snd have m the absence of specific provt
sions 1n the Act frequently apphed prinaples of
Lnglish common and statute law and the decisions of
XYngish courts In W
ysion-is-found _in-the Contract Act or other enact |
mems—rehtmg—ro\c_gqtracts_th% IEL‘LFLE“_
applied rules of HMindu and Mushim law of contracts
to Findus and Muslims As an_instance may.beanen
tioned the rule of [[!@M\'DLCOQE;CI known
45 _damdupat which_prevents xnm&w
M}waml beng recovered at any one
tume  Thas rule 1s still in force . IR the areas wiich
constituted the former Bombay Presidency wnd in n_the”

EeSA=t ey

1 Irrquaddy Flotilla Co I'td v Buguandass (1891) 18 Ind
App 121 129




Civtl Law 77

—Presdency Town of Calcutta Well recognised cus
toms and usages of trade hwe also been saved by
the provisions of the Act and have m the absence
of any inconsistent provision in the Act been apphed
by the Indian courts~

CONSIDERATION

It 15 interestng to examune some aspects of the law
of consideration formulated 1n the Act and compare
them with the Enghsh common law

_Consideranion_ s defined 1n_section 2 (d) of the
Act as follows,. . When, at_the desire of the promsor,
the promisee or any other person has done or abstain
ec_from downg or does or abstans from downg or

romses to_do or to abstan from damg»smlgn_g‘
such_act or_abstinence or promise is called 2 con
sideration for the promuse

The language of the definition would suggest as
pointed out by Whitley Stokes® that_in India con
sideration_need have no_value The fundamentl
rule of the English common law 1s that considerition

el L

15 something which not only the parties but the court

Pt

can reégard as having some zalue  The pninaple
may be broadly expressed thus The law will not
nforce 1 promuse guen for nothing and f it s
Wn on the face of the transaction
that wn nlleged considerttion amounts to nothing
(not merely to very httle) then there 1s no founda
tion for the promise nd we sy esther that there 1s

2 Indian_Contract Act 9 of 1872 s 1
* dnglo Indian Codes \ol 1 p 477
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not any consideratiol an_unreal con
sideration. [he Act does say in section 10 that

agreements are contrny rceable 1f they ar
(amongst other_conditions) made for a Jawful cons

sideration In section 23 1t 1s declared that certun

LSOCHOn o9 17 18 CRTAreC At of
Kiads of consideration ate not Jawful In_secuon 25

agreements made without consideration are declared
(special exceptions excepted) to be voT t 1s not
anywhere stated 1n termiy that consideration 15 no

lwful or otherwise not sufficient f 1t 15 not good
or saluable n the sense wlich those terms bear
i Enghish law 2 Notwithstanding the absence
however of a specific provision that the considera
uon must be a valuable consideration 1t does not
appear that the Act mtended to abrogate the funda
mental common law rule

Consideration may under the Act move from 2
person other than the promisee  The definition ex
pressly so states It has been held by the courts that
this 15 a dehiberate dwx%}hghshhw
which._provides that_consideration _canrot lawfully
move from a person other than a promisee

The In also_recognises a_consideratio

antecedent to_the promise . There would be a con
sidernion for a prormse 1f the promisee or any other

person has done or abstained from doing something

Past_copsudertion has been held n India to be good

consideration  The ¢ law rule _however 1s

thntthe promuse_and_the consideration should be,
simultancous  *The_conwideration_must_always _be
mu taneo

2 Pollck and Mulla op af pp 3233
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present at_the ty h mise and there
13_no_such thing as past consideration °5 The
Indran law seems 1n this respect to have adopted the
wle lud down in the Englush case of Lampleigh y
Brathuate decided n 1615 %

Under the Indian law consideration 1s necessary to
CONTCTATON 13 necesay

the validity of an agreement except 1 cerfain cases

An agreement made without consideration will be

vahd m India 4f 1t 15 made out of natural love and
affection_between parties nearly related provided the
agreement s 1n_writing and registeted It will also
be vald without consideration 1f it _1s a_promise to
compensate a person who has voluntanly done some

thing _for the promisor or sometht huch _the
promuises to give B a sum of money for having found
his lost purse or his lost dog the promise would be
vahid though without consideration A having acted
voluntanilly Similarly if A promises to compensate
B for having maintained A s infant son whom A was
legally compellable to mamtain the promse would
be salid though without consideration A_promise

also_be vald though without consideration *® The
rule of English law that a contract n the form of
1 deed 15 valid though there be no consideration for
1t does not find a place in Indian law ~
sIbd p
41 Sm LC lllh ed

Mt
27 Indran Contract Act s 2, (1) and
tIbd s 25 8 > and O)
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In _1ts Thirteenth Report _made in 1958, the Law

Commussion of India had occasion to conpsider_the
modern attitude towards the doctrmme of considera
lmmwn_dmm‘ﬂ%&@a
worth _as something of an _wuachronis t was
pressed upon the Commussion that the working of
the doctrine has resulted 1 njustice 1 many cases
and that 1t should be abolished or at any rate

difiecd  The C examined the Report of
the Revisy tee 1n_Eungiand made 1

1987 and 1ts conclusion shat the Jaw should be mod
fied so that_a contract should exist if there was an
intention to create legal relations and 1f_either the
contract was reduced to wriung or consideration was
M}xe report of New York
Law Resision Commusston which had been constitu
ted at about the same time as the Enghsh Law Rent
sion Commttee and which had reached conclusions
in many respects sumilar to those of the Enghsh Com
muttee The Commussion, however felt themselves
unable_to_recommend the abolition of the doctrine
They smd It has become so firmly rooted in our
concept of contract that a wholesale rejection of the
doctrine would have the result of overturming the
very structure on which our Law of Contract 1s based
and would require a complete and thorough over
havl of the Jaw  This m our opimon 1s hardly war
ranted by the crcumstances ®® The conclusion
reached by the Commussion was that the exceptions
found n the Indian law to the requirement of con

29 Lao Commussion of India I3th Report p 6
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sideration  should be enlarged and they specified
some cases to wluch these exceptions mas  be
extended
r_the Induan law all agreements are contra

a_lawful object3® A considerition or object of an
agreement 3s lawful unless 1t 15 forbrdden by law or
1t would defeat the prowisions of any lw or 1s
fraudulent or imvolves injury to the person or
property of another or the court regards it as im
moral or opposed to public policy  Every agrecment
-ofuhich the object or consideration 15 unlwwfulis-

in Indian law void 3 In deferminmng the application
“of “Tli¢ statutory concepts_embodied mn the words
Aorbudden Py Tiw —or _ immoral_or opposed fo
public policy the Indian courts hue frequently
dered help {rom the English common law Recently
the Supreme Court of India considered English dec
sions when a question arose whether a partnership
formed for the purpose of carrying on 1 business in
differences was unlawful within the meamng of the
Indian provision 32

WAGERM - CONTRACTS

In regard to contracts by way of wager the Indian
and the English law seem to have run on parallel
lines At common law wagers were not illegal and
before the enactment of the Enghsh Gaming Act of

30 Indian Contract Act s 10

A lhd s 23

32 Gherulal Parakh v Mahadeodas ATR (1959) SC 781
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181453 actions used to be brought and mamntamed
to recover monev won upon wagers¥* In India the
position was the sime before the enictment of the
Indian Act for Avoiding Wagers®® The law that
provailed i British India was the common law of
Ingland  So 1t was held by the Judiaal Commuttee
o: the Privy Counail 3¢ Notwithstanding the Gamung
Act of 1845 wigering contracts were not illegal mn
England The Act had merely rendered them void
and unenforceable at law  Thus though the primary
ngreement of wager would be void an agreement
collateral to 1t remaned vilid and enforceable The
law i India continued to be the same except mn the
Presidency of Bombay where the Bombay Whagers
(Amendment) Act 1865 anuapated the English
Gamung Act of 1892 and rendered even collateral
agreements yord The Indian Contract Act of 1872
having been based on the Englsh Gaming Act of
184537 did not however incorporate the provisions
of the Bombay Act so that except in Bombay

contracts collateral to wagermng contracts remaimned
valid and enforceable Later the wide and compre

hensive phraseology of the Gamung Act of 1832 ren

dered even collateral contracts vord in England 8

3P R 9 Vet ¢

4 Read v Andmou (1882) 16 QR D 106 104

3% Act 21 of 1843

s¢ Ramloll Thack Dhondmull {1848)
4 Moore Ind App 339 cnam,luu "\ Manickchund (1856) 6
Moore Ind App 201

378 & 9 %t ¢ 109 5

3t Saffery v Marer [1901) | KRB 11
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The position 1n Indin however has remained un
altered n regard to contricts collteral to wagermg
contracts

Pupuic Poucy

The development of the doctrine of public policy
which 1s rooted in the common law and which 1s
embodied 1n secton 23 of the Indian Contract Act
appears to have run on somewhat dnergent lines in
England 1nd India  The doctrine his been thus
explamned  Any agreement which tends to be in
Jurious to the public or aganst the public good 1s
voud as being contrary to public policy It secms
however that thus branch of the law will not be
extended The determunation of what 1s contrary to
the so<alled policy of the law necessanly varies from
tme to time Many transactions are upheld now
which i a former generation would have been
avoided as contrary to the supposed policy of the law

The rule remains but 1ts application vartes with the
prinaples which for the time being guide pubhe
opimon ¥ The courts mn England have held that
the rules of public policy are well settled and that
the function of the courts 15 only to expound them
and apply them to varying situations Lord Hals

bury went so far as to say that the categorres of pub

Lic policy were closed and could not be enlarged 40
Though Lord Atkin characterised the dictum of

3 Halshury Laus of England 3rd ed Vol 8

130 181
49;" Janson v Dniefontern Consolidated Mines [lgogp

1AC 484
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Lord Halsbury as too rigid he took care to lay down
that the doctrine should be invoked only m clear
cases 1 which harm to the public 1s substantially
mcontestable and does not depend upon the 1dio
syncratic inferences of 1 few judicial minds 4 In
India the powers conferred on the courts by the
statute are very wide The language of the statute
expressly states that 1t 1s for the court to deade
whether 1t regards the consideration or object of an
1greement as opposed to public policy The courts
Wm_\l_#uw;mumw&
wwmw
torse _and an  illusie concept refused to adopt
the view ihafthe categonies of public policy are clos
ed and that the courts cannot proceed to deade on.
new heads of public poly ‘The Indian view was
thus expressed m a Bombay judgment It 1s no
doubt open to the court to hold that the consiudera
tion or object of an agreement ss unlawful on the
ground that 1t 15 opposed to what the court regards
1s public policy This 1s lard down n sectton 23 of
the Indian Contract Act and in India therefore it
cannot be affirmed as a matter of i as was affirmed
by Lord Halsbury that no court can imvent 1 _new
head of public policy_ But the dictum of Lord Daves

in thic same case that public policy s always an
unsafe nd lre1rhcmu¢W egil_deci ion
my be accepted 15 3 sound cautionary maxim in
shnidenng the rewsons assigned by the learned Judge
Considenng the reas

&1 Fender v St John Mildmay {1938] AC 1 11
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for_Ius_decision #* Other Indian deasions have
adopted this view
An attempt was made n India to attach the valy
dity of contracts collateral to wagening contracts on
the ground that they were opposed to public policy
The ughest court in India rejected the argument
these words The Common Law of England and that
of India have never struck down contracts of wager
on the ground of public policy mndeed they have
always been held to be not illegal notwithstanding
the fact that the statute declared them vord Even
after the contracts of wager were declared to be void
1n England collateral contracts were enforced till the
passing of the Gamimng Act of 1892 and 1in India
except m the state of Bombay they have been en
forced even after the passing of the Act 21 of 1848
which was substituted by section 30 of the Contract
Act ¥ In effect the court refused to evolve a new
head of public policy by prenouncing wagers to be
opposed to public policy

MISTARE

The concept of mustake resulting 1n legal conse
quences 1s 1n Indian law somewhat different from
that m Englsh law

In England 1t 15 well established in equuty as well
as at Jaw that money paid under a mistake of law
with full knowledge of the facts 15 not recoverable

4 Shrinasdas v Ramchendra (1919) 1L R 44 Bom 6 20
_9:; c_;.;rulal Parakh Mahndea(dn: )A IR (199 SC 78
796 7
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and tlat even a promuse to pay upon a supposed
hnbility nd i agnorance of the law will bind the
party 4t The posiion 1n the United States and in
Australiz would appear to be the same 1t having
been held that moneys paxl voluntanily n the sense
that they are paid without compulsion or extortion
or the exercise of undue influence and with a know
ledge of the facts cannot be recovered although pawd
without anv consideration 4
The Indian Act provides that a person to whom
money has been paid or anything delnvered by ms
take must repry or return 1t 4 The word
mistake has been used without any qualificition or
Iimitation and has been held to comprise 1 1ts scope
1 mustake of law as well as a mustake of fict  The
Iegal position was clanified by 1 recent decision of
the Supreme Court of India A business firm had
depostted certun sums with the Tax Authority in
the behef that they were payable as dues n respect
of salest1x  Sub equently the levy of the tax was
held to be mmalid Thereupon the firm sued the
taxing authonity for the repayment of the moneys
deposited as tyx  In granting rehef the court stated
“There 15 no warrant for ascribing 2 himited meanmg
to the word mustake it 1s wide enough to cover
not only a mistake of fact but also mustake of law
The mistake hes m tiunking that the money paud
Lo L o e Vo o Contrass 60n  Tp 6y
43 Willoughby The Constitution of the ({:mled Slam \ol 1

12 Wernn v The Commonuealth 39
¢ Indian Contract Act s 72
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was due when n fact 1t was not due and that mis
take 1f established entutles the puty paying the
money to recover 1t back from the person recenving
the same No distinction can be made n
respect of tax habihity wnd any other hability on 2
plain reading of the terms of section 72 of the Indian
Contract Act even though such a distmction has been
mde 1 America 4

FRUSTRATION OF CONTRACT

The doctrine of frustration of the contrict which has
given nise to drvergent theortes in England 1s govern
ed m Indin by 7 statutory provision

By the common law a2 man who promuses perform
ance without quahfication 1s bound by the terms of
s promuse 1f he 15 bound at all  The view has been
tiken that 1f parties did not mean ther agreement
to be unconditional they ought to have attached to
1t such conditions as they thought fit However a
condition need not always be expressed mn words
Some conditions may be 1mplied from the nature of
the transaction In certain cases where an event
making performance impossible 1s of such a charac
ter that 1t cannot reasonably be supposed to have
been n the contemplation of the contracting parties
when the contract was made performance or further
performance of the contract 15 excused 48

47 Sal¢s Tax Officer Banaras v Ranhaya Lal Makand

ATR (1959) SC 135 141 142 sce also Sn Srt Shiba Prasad
Simgh v Maharaja Ssh Ghandra Nand (1949) 76 Ind App

et Baily v De Crespigny (1869) 4 QB 180 185
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The Enghsh view 1s based on three princpai
theories  The classic theory historically the oldest
1s that of an implied term imputed by law to the
parties to regulate a situation which they would have
regulated had they thought of it The second theory
15 that the doctrine applies where the basis or the
foundation of the contract has disappeared The
third theory usually attributed to Lord Wright and
which his Lordshup freely admtted to be somewhat
heretical 15 that the doctrine 15 mnvented by the court
to supplement the defects of the actual contract
Generally speaking 1t makes httle practical differ
cnce which theory 15 adopted Lord McNar suggests
that the three theories can be reconaled He regards
the second theory of the distppearance of the basis
of the contract as really an nference of fact drawn
by the court and upon which the court bases the
implication of 2 term 1o meet the case where the
parties must have foreseen the possibility of occur
rence and yet have not provided 2gamst 1t As for the
tilnrd theory that the court determines what 1s just
the same result ts chieved under the first theory by
mputing the missing term to the parties Englsh
judges favour the imphed term theory

In India there 1s no room for the formulation of
1 theory because the terms of the statute are wide
enough to include 2 case of frustration of contract
The Act provdes thit 1 contract to do an act
wluch after the contract 15 made becomes mpos
sible or by reison of some exent which the promisor

o follock and Mulla op at p 315
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could not prevent unlawful, becomes vord when
the act becomes impossible or unlawful 30 After
examning the different theories formulated imn the
judgments of the Englsh courts the Supreme Court
of India observed These differences in the way of
formulating legal theories really do not concern us
so0 Jong as we have a statutory provision n the Indian
Contract Act In deading cases m Indra the only
doctrine that we have to go by 1s that of supervening
mmpossibihty or illegality as lawd down 1n section 56
of the Contract Act taking the word impossible
m ats practical wmnd not literal sense It must be
borne in mind however that section 56 lays down
a rule of positive law and does not leave the matter
to be determined according to the intention of the
partes Here there 1s no question of finding
out an implied term agreed to by the parttes em

bodying 1 provision for discharge because the parties
did not think about the matter at all nor could
posstbly have any mtention regarding it When such
an event or change of circumstances occurs which 1s
so fundamental as to be regarded by law as striking
at the root of the contract as a whole 1t 15 the court
which can pronounce the contract to be frustrated
and at an end The court undoubtedly has to exa

mune the contrict nd the circumstances under which
1t was made The belief knowledge and intention
of the parties 1re evidence but evidence only on
which the court hs to form 1ts own conclusion whe

ther the changed circumstances destroyed altogether

30 Indian Contract Act s 56
ki
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the basis of the adventure and 1ts underlying object
Thus 15 really a rule of positine law nd as such

comes within the purview of section 56 of the Indian
Contract Act ot

We have referred only to some of the modifications
of the Inghsh law which the makers of the Indian
Code worked wmto the Indimn Code to mike 1t con
form to the conditions obtaining m India

Notuithstanding these modifications Sir Frederwch
Polloch obsened a iendency in Indian courts to
follow English authorities too literally (though mn any
cse they are not positively binding on Indan courts)
considering only what the courts actnlly deaded mn
Lngland and not what they would have deaded if
their office had been to apply the pnnaples of the
common law to the fcts of Indnan soctety “The
best wry he sud o counteract such a tendency
15 not to neglect the letter of Inglish judgments
which 15 not pracucible and would not be useful
but 10 enter more fully into their spint wnd distin
guish their permanent from their local ind acadental
clements 2

Notwithstanding some of ats defects referred to
earlier the Indian Contract Act of 1872 has ke most
of the Anglo-Indian Codes served 1ts purpose usefully
and well We have alrewly referved to the suggestions
for ats revision recently made by the Law Commission
of Inin  Among other changes the Commussion has

31Sayalrats Clowe v Mugreran Fangur & Co [193)

SCR 310 "2
21Nk and Mulla op ot Preface
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suggested the modification of the doctrine that a
party to the contract c¢an alone sue to enforce 1t
and also a prowsion to gnve effect to the doctrine of
unjust ennichment or ‘unjust benefit on the
basis of the arcumstances giving rise to a quast
contract

SALE OF GOODS AND PARTNERSHIP

The chapter mn the Act dealing with the sale of goods
which was later repealed represented as was said
when the Bill was introduced the Enghsh law on
the subject disembarrassed of the mexpressible con
fuston and intricacy which 1s thrown on every part of
1t by the vague language of the Statute of Frauds
Condstions 1n Indi rapdly changed after the passing
of the Contract Act 1in 1872 and the provisions n
regard to sale of goods were found to be madequate
The English Iaw relating to the sale of goods which
was the basis of the Indin law as enacted in 1872
hnd 1self passed through ymportant changes and was
codified 1n 1893 + The legislanon n England dis
carded some of the old common law rules and adapt
ed others to suit them to the practices and conditions
of modern trade ‘The important colonies and over
seas domimons enacted laws which were m substance
adaptations of the English Sale of Goods Act It
appears that a number of states in the United States
enacted mn 1906 1 umfiorm Sales Act based very largely

53 Quoted 10 Rankin op at 9
54 Sile of Goods Act (56 & 57 Viet ¢ 7y
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on the Iaglsh Act  Jhe sirtnl adoptson of the
Y nglish statute i othier countries indicated that us
provisions were enpnently sited to the needs of
modern trule il cotnmerce  Indeed the English
stiute was charactenised by Lord Parker 18 1 very
successful e correct codification of thus braneh of
the mercantile law <+ Indin followed the example
of Englind nd the other countries and enacted an
1936 the Indan Sie of Coods Act which 15 said 10
restate minutely nd fully what had been enacted by
the Lnghish $1le of Coods Act of 1893 The Enghsh
provisions were carefully scrutinsed o the Iight of
the deaistons after 1893 and where the deastons
showed the prosisions to be defectine or ambiguous
the Indian I ttempted to improse upon them
The Spearl Comnuttee which wrs appointed to ex
unine the provistons of the Indian Sile of Goods
Bill expressed the hope mn its Report that the
adoption of the Inghsh Act as the bans of the
present Bill will enible Indian courts to interpret its
provisions n the Iight of the decisions of the English
courts

In 1958 the Law Commussion of Indin reporting on
the Sale of Goods Act 3930 stated  Hanng cre
fully examined the provisions of the Act n the light
of judicial decssions in Tndia since 1930 the develop
ment of the law relating to the sale of goods 1n other
countries as well as the requrements of the
modern welfare Stite we hnve reched the conclu

85 The Parclum [I918] AC 157 160 161
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sion that the prowsions of the Act do not require
any radical change 56

In 1932 the chapter relating to partnership mn the
Indian Contract Act was repealed and the law of
Partnership w1s embodied 1n the Indian Partnerslup
Act ¥ Speaking of the Act and the Sale of Goods
Act Sir George Rankin says  The new Partner
ship Act takes hike advantage from the work done in
England  Sir Fredenick Pollock had before him the
Commussion s draft of 1866 when drawing out the
clauses which becime the Partnershup Act of 1890
but the Indian Act of 1932 departs more freely from
the Lnghsh model putting more emphasis on the
firm (or body of persons) as distinct from the partner
ship (or relation between the persons) It has mtro
duced an mproved arrangement by collecting in a
separate chapter sections upon Incomung and Out
going Partners and has made some provision for
dealing with Goodwill 8

SpeciFic RELIEF

‘We have noticed how the enactment of the Contract
Bill mto law was delayed mainly by the opposition
to 1ts clauses relnting to specific performance Even
tually portions of the law of speafic relief were put
into a separate Bill which became the Specific Reltef
Act of 1877

3¢ Eighth Report p 1

57 Act IX of 1932

58 Raukin op it pp 9708
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Mr Hobhouse who piloted the Bill in the Counal
w1s an Englsh lawyer of eminence He obviously
drew his materals from the Junsprudence n which
he had been trammed The numerous illustrations
gnen m the Act may with rare exceptions be
wdentified with cases decsded by the English equity
courts

It 1s interesting to know from one who was closely
associated with 1ts enactment the sources from which
the provisions of the Act were drawn  For the most
mmportant part of the draft—that relating to the
specific performance of contracts—some help w1s got
from the New York draft but far more from the
English equuty reports and the works of Mr Dart
and Lord Justice Fry Two of 1ts sections (14 I5)
had been drafted in England by the Law Commis
swoners The chapters on Rectification Rescission
and Cancellation are for the most part taken from
the New York draft The chapter on Declaratory
Decrees ongnally framed on section 15 of the Gvil
Procedure Code of 1859 (iself copied from the
English enactment 15 & 16 Vict ¢ 86 s 50) 15 1 1ts
present form suggested by the Scotch action of
declarator The section on Recetvers was suggested
by Mr Pitt hennedy The chapter on the Enforce
ment of Public Duties was distilled from Tappings
and other English books on mandamus and the draft
of tis part of the Act was submitted by the law
member to Sir R Couch then Chief Justice of
Bengal who returned it 1o him unaltered  Lastls 1n
drawing the chapters on Injunctions some help was
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got from the New York chapter on Preventive Relief
and Mr herrs work on the subject The Bill was
carefully revised and much improved by Mr (now
Lord) Hobhouse then law member of the Governor
Generals Counail He m particular drew the section
(22) on Discretion and most 1f not all the 1llustra
tions which had not been taken from the equity
reports <%

The rules regulating the vahidity of contracts and
the legal relations of the parties to them were to be
found 1n the Contract Act The remedies by way of
compensation available to parties for the breach of
contractual obhgations could be pursued in the man
ner provided 1n the Crul Procedure Code But the
courts of equity 1n England had evolved special reliefs
by which the performance of the very obligations
undertaken by persons could be enforced against
them The purpose of the Spectfic Relief Act was to
make these equitable reliefs to some extent available
to persons entering into contracts

The reliefs gnen by the awvil courts might be
divided broadly into two classes those by which the
suttor obtained the very thing to which he was en
titled and those by which he obtaned not that very
thing but compensation for the loss of it The first
kind of relicf was known 2s speafic relief and the
second was known as or at any rate might be termed
compensatory relief The Specific Relief Act does not
deal with compensatory relief except madentally and
mn so far as such relief 1s either supplementary to or

33 \hitley Stokes Anglo Indian Codes Vol 1 933 939
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alternanive to speaific relef  Its mamn purpose 1s 1o
award  speaific relief  to order the performance by
the defwlung person of the speaific act which he had
agreed to do  Such relief ncludes the ordering of
spectfic performance of contracts and also orders by
way of mjunction which prevent persons {rom doing
wrong nd which may be called preventue relief
Thus the Act though shortly styled the Speaific Rehel
Act deils wath specific as well s preventse relief
Under the head of Preventive Relief 1t treats of
perpetual mjunctions The courts are also authonised
to grant mandatory injunctions which are orders
compelling the dong of speafic acts to prevent a
breach of an obligition undertaken by a person
Under the head of Speaific Relief 1t deals not only
with speafic performance of obligations ansing from
contract but also with other kinds of speaific relief
such as the awarding of possession of specific movable
or mmmosable property the rectification of mstru
ments the rescisston of contracts the cancellation of
mstruments the making of declarations and the en
forcement of public duties

The Act divides contracts mnto those which may
be specifically enforced and others which cannot be
so enforced Illustrations based on English decisions
have been inserted nto the Act to guide the courts
n determining whether a contract falls 1nto the one
class or the other The grant of speafic relef 1s
however discretionary it being provided that the
court 1s not bound to grant such relief merely
because 1t 1s lawful to do so  But the discretion of
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the court 1s not arbitrary but sound and reasonible
guided by judiaal princples and capable of correc
tion by a Court of Appeal The law 1tself lays down
rules which are to serve as guides to the exercise of
ats discretron by the court 80

Broadly speaking specific performance of a contract
may in the discretion of the court be enforced n
India 1n cases when the nct agreed to be done 15 1n
the performance of = trust or when there exists no
standard for ascertamming the actual damige due to
the non performance of a contract or where pecu
mary compensation for the non performance of the
contract would not afford adequate relief or when
pecuniary compensation cannot be got for the non
performance of the act agreed to be done®:

An important feature of the Act 1s the remedy
which 1t provides for the recovery of possession of
specaific immovble property by the person entitled to
1t which 1s hat akimn to the c law action
1n ejectment and that by 1 person dispossessed which
resembles the old Enghsh assize of novel disseisen
In so far as the Act provdes for the recoverv of
specific movable property 1t would seem to embody
the common law doctrine of detinue8”

The chapter dealing with the enforcement of public
duties enacts some of the provisions of the common
law relating to the prerogatnve writ of mandamus 3

b SE:ccnﬁc Relief Act 1877 s 22
s1lind s 12
“2Ind ss 8 9 and 10 Woodrofle The Lasz Relating to
Injunctions 3rd ed p 11

€3 Speafic Relief \ct ss 45351



48 Lhe Common Law wn Indie

SPECIFIC PERTORMANCE OF PART of CONTRACT

The generil rule as to ordenng specific performance
of pirt of contract was stated by Lord Romully M R
‘This court cannot specifically perform the contmct
piecemenl, but 1t must be performed n 15 entirety
sf performed at all 6 The Act mcorporates this rule
and lays down that the court shall not direct the
speafic performance of a part of a contract except
n certam specfied cases® The court mry at the
smt of eiher party direct the specific performance
of so much of the contract as can be performed and
awird compensation m money for the deficency
where the part which must be left unperformed bears
only a small proportion to the whole 1n 1alue and
admits of compensation i money Even in cases
where a part of the contract left unperformed forms
a considerble portion of the whole the party not in
defwilt may obtam spectfic performance of so much
as can be performed 1f he relinquishes all claim to
further performance and compensation from the
other party In cases however where a part of a
contract stands on 3 separate and independent foot
g from another part of 1t wluch cannot be spear
fically performed the court may direct the perform
ance of the former part

The ¥nghsh law relating fo parual performance
was thus stated by Viscount Haldane Iu exerasing
sts Junsdiction over speafic performance a court of

&4 \erchants Trading Co v Banner (1871) 12 Fq 13 at

p 23
3 Speafic Relief Act s 17
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equity looks at the substance and not merely at the
letter of the contract If a vendor sues and 15 1 a
position to convey substantially what the purchaser
has contracted to get the court will decree specific
performance with compensation for any small and
immatenal deficiency provided that the vendor has
not by musrepresentation or otherwise disentitled
himself to his remedy  Another possible case arises
where a vendor claims spectfic performance and where
the court refuses 1t unless the purchaser 1s willing to
consent to a decree on terms that the vendor will
make compensation to the purchaser who agrees to
such a decree on condition that he 15 compensated
If 1t 15 the purchaser who 1s sumng the court holds
him to have an even larger right Subject to const
derations of hardshup he may elect to take all he can
get and to have a proportionate abatement from
the purchase money 68

‘The Indian law would thus appear to be the same
as English law 1n regard to the night of speaific per
formance when the part of the contract unperformed
1s small  As regards the purchaser’s night to enforce
speaific performance with compensation aganst the
vendor there 1s 1t seems a material difference be
tween the English and Indian law Under the English
law if the difference in the value of the subject
matter and 1ts value stated in the contract can be
measured by the court the vendee can have specific
performance with a proportionate abatement mn the

o Rutherford (Duncan) v feton Adams (Wall
AC 866 at p 869 (Welham) [1915]
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price  The principle 1s thus stated by Lord Eldon

If the vendee chooses to t1ke as much as he can have
he h1s a right to that and to an abatement and the
court will not hear the objection by the vendor that
the purchaser cannot have the whole But that al
ways tums upon this that 1t 15 and 15 mtended to
be the contract of the vendor *7 Or as was stated by
Lord Langdale MR The general rule subject to
some quahfication undoubtedly 1s that where a party
has entered 1nto a contract for the sale of more than
he has the purchaser if he thunks fit to accept that
which 1t 15 mn the power of the vendor to gne 1s
entitled to a performance to that extent % The fur
ther condition m Indian lnw that the defiency
should be small or immatenial 1s not msisted upon in
England Specific performance with compensation
may be directed although the deficiency may extend
to half of the property agreed to be sold ¢?

When the deficiency 1s considerable neither under
the English nor under the Indian law can the vendor
enforce speaific performance with compensation The
vendee however can seek speafic performance with
compensation 1 English law for he can elect to tike
what he can get,and ask for compensation for the
deficency Under the Indian law however when the
deficiency 1s large the purchaser can have speafic
performance only on the condition that he abandons

o7 Mortlock v Buller (1804) 10 Ves 292 316

o8 Graham v Olwer (1810) 3 Beav 121 128
o Hooper v Smart Bailey v Piper (1874) 18 Eq 683
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Act m ats arrangement follows the book of Justie
Byles and 15 a codification of the English Inw with
some munor changes The English Bills of Exchange
Act which was passed a year later has perhaps a more
screntific arrangement and clearer and more analy
tical provisions The dafficulty of those who prepared
the draft must however be realised The subject
was a difficult one the Jaw on many pomts was un
certam and they had not before them any code which
they could follow In the arcumstances it can be smd
that the framers of the Act achieved a fair measure
of success

Law oF REAL PROPERTY

A very important measure came to be placed on the
Statute book of India in the year 1882 1n the Trans
fer of Property Act enacted in that year Before its
enactment India 1t may be smd had no hw of any
mmportance. dealing with real property A few ponts
were covered by the Regulations and the Acts which
were repealed either wholly or m part by the Statute
of 1882 But for the rest of the law the courts 1n
the absence of Any stitutory provisions had adopted
as their gude the Enghsh law under the guise of
rules of justice equity and good consaence The
application of the rules of English law to conditions
1n India which were totally different had led to con
fusion and conflicts

The kernel of the Bill which became the Transfer
of Property Act was the draft made w England by
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court * were borrowed from that statute In frammng
the sections relating 1o the law of mortgages of 1m
movible property and charges assistance was taken
from the work of Dr Rashbehary Ghose a disun
guished writer on the law of mortgages m India’s
At the suggestion of Sir Henry Mame who ws a
strong advocate of the Continental system of a pubhc
transfer of land the Act made written and registered
nstruments obligatory 1t certain cases of sales mort
gages leases exchanges and gifts of mmmovable
property 76

The Successton Act and the Contract Act having
been put on the Statute Book the cluef purpose of
tlus Act was to bring the rules which regulated the
transmussion of property between Inving persons mto
harmony with the rules effecting 1ts devolution and
thus to furnish as it were a complement to the work
1ccomphished n framing the law of testamentary and
mtestate succession Its second purpose was to com
plete the code of the law of contract i so far ns 1t
related to immovzable property **

Though the Act covers 2 large area of the Inw of
transfer of real property 1t does not profess to be a
complete code It was mtended to define and amend
the exssting lnw and not to ntroduce any new
primaples 8 When therefore the provisions of the

14 Ind

75 \\‘hl(ley S(oLcs {nglo Indian Codes Vol |
nol

P oxam

l lbld 39
7t Whuley Stohes op at p 776
8 Tajjo Bibs v Dhaguan lnuari (1918) ILR 16 All 29,
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exgencies of families without transgressing the
bounds prescribed by a sound public policy %

The common lw rule agamnst remoteness of hmta
tion—gainst transfers or beguests to unborn persons
—~3s enacted 1n section 13 of the Transfer of Property
Act of 1882 and section 113 of the Succession Act of
1925 The Fnglish rule aganst perpetwities 15 con
tained in section 1% of the Transfer of Propertv Act
and section 111 of the Indin Successton Act

As to remoteness of limitation the Act provides
that when an interest 1s created for the benefit of a
person not 1 existence at the date of the transfer
subject to a prior mterest the nterest for the bene
fit of the person not 1n ewustence shall not take effect
unless 1t extends to the whole of the remmmng
mterest of the transferor in the property In regard
to perpetutties the Act prevents the creation of n
mterest which 15 to take effect after the hietime of
one or more persons hving 1t the date of the transfer
and the mnonty of some person who shall be m
ewustence at the expiration of that period and to
wham 1if he attans full age the nterest 1s to belong

The Enghsh tule against perpetusties deals both
with mnterests created tn praesent: and interests to
anse i futuro  The rule incorporated in the Indian
Act deals with 1nterests 1o anse tn futuro onfv and
there 15 no express provision prolubiting or dealing
with interests m praesents which are sought to be
made of indefinte durauon There 15 a difference

1150 1n the penod duning which vesting may be de

31 Jarman on Hills 7th ed  266n
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Ined the En lish 1w allows tnenty one yeus m
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I pernuts enby the periad of majories after a hife
or Incs i bemg Some wterests ere tted i f e ah,
for exumple chantible trusis wad unfettered present
@uits to perpetd amtitutions ue permtsable and
valid i Eoghnd They are reqaded = exeeptions to
the rule agunst perpetattes s fuoas ot ke
applies to mterests an presentt Landly (bl
trusts an fulyro we no oneeptions to the modein
EFnghsh rule agunst papetutties which dedds with
estates n futwro Cluntible trusty o be valid ur
Fngland must thercfore vest withun the perfod altaw

ed by the Tuglsh I and af the vestmg is delwed
beyond that period the chuwtable tiust wifl ful*
The positton of these nosts in Indiy s different

The Act relnes the rule 2 unst papetulties In e

pect of trwsfers of property for the benelit of the
public or for the wvincement of 1eliglon or hnow

ledge o for any other obyject beneliddal to nnwkingd
and the vesting of such twaslas safer vivor myy he
delyed beyond the period of perpetuity ™ Nut there
1 no sl relation of the rule gaina porpetul

ties m the Succession Act On the contraty, as we
hwve noticed that Act amposes an additdon] testele

tion on chntable ot religions hequests by n persan
who has near relitions

5752 Cadell (Thomas) v Lalmer (Irthwr) et (1815 1 ¢1 &}

83 Suan  Re, Monkton v Iands [190%) 1 (1 6F)
34T ransfer of )lupcrl( At s 18
3 Succession Act 8 118
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Part Prrrorvance

The doctrine of part performance furmshes a power
ful example of the fluence cxerased by the dect
stons of courts of cquuty in Lnglnd on the deselop
ment of Indin lw Eventmlly the doctrine be
cune 2 part of the codified Inw of Indiy though in
+ modified form

The prinaple on which the doctrine rests 1s that
t{ 1 min his made a bargain with another and
allowed that other to act upon 1t he will have creat
ol 1 equity agunst amself wlich he cinnot resist
by setting up the want of 2 formality 1 the evidence
of the contract out of which the equity n part
anses 8 In Ingland the doctrine was mvoked to
t1ike a parole contract out of the Statute of Frauds
It was smd  Courts of equity will not permat the
sttute to be mde an nstrument of fraud  In Indin
the doctrine has been mioked to tike a document
requinng registration out of the provisions of the
Transfer of Property 1nd Registrition Acts 1n regard
to registration In 1 case from India where the defen
dant had taken possession of 1 parce! of land under
a verbal agreement to ghve 1 permanent lewse 1t a
fixed rent the Judicial Commuttee of the Privy Coun
al declared that the doctrine of part performance
was mapplicable 1n India 87 The Englsh doctrine m
1 modified form has howesver been recognmised n
India by an amendment of the Transfer of Property

st Claprontere v Lambert [1917) 2 Ch 356 361
81 Anf v Jadunath (1931) 53 Ind App 91
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Act made in 192988 The Indian Iaw requires that
the contrict should be 1 writing signed by the party
whom 1t 15 sought to bind or his agent In tlus 1t
dsffers from the English doctrine which 1s appled to
prrole contricts  Moreover in England any act not
necessanly the act of taking possession unequivocally
referable to the contract 15 a sufficient act of part
performance In India the doctrine cannot be avul
ed of unless the transferee has been put 1 possession
of the property Further except in cases of contracts
of lease where speaific performance may be asked for
on the ground of part performance® the doctrine of
part performance can be invoked m India by way
of defence only In England 1t 15 an actne equity
which can support an ction for speafic performance
or injunction to restramn eviction

Equity or RCDEMPTION

In British Indsa the doctrine of equity of redemption
was 1t appears not origmally recognised In 1870
the Privy Counal 1n a case from Madras stated that
the doctrme was unknown m India ® This view was
resterated by 1t 1 a later cise *' which characterised
the deasions of the Madras and Bombay High
Courts to the contrarv as mstances of the usurpation
bv the courts of the functions of the legislature In
#8 Specthe Relief Act s 53a

2% Spectfic Relief Act s 274

90 Pattabluramuer ¥ encataro: (I870) 18 Moore Ind App
560 571 57

2
%1 Thumbasa cmy Mudelly v Md Hossan (1875) 2 Ind App
241
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view howeser of the current of decisions which had
recognised the equity in India the Judicral Commut
tee observed In the case of a secunity executed since
1858 there would be strong reasons for recogmising
and ginang effect to the Madras authonttes with
reference to which the parties might be supposed to
have contracted They deem 1t nght however
to observe that thus state of the law 1s extremely
unsatisfactory and one which seems to call for the
nterposition of the legislature

The Madras and Bombay courts had i substance
pphed the doctrine recogmised by the equity courts
n England  The equity of redempuon n Englnd
w15 2 mght not given by the terms of the agreement
between the parties to 1t but contrary to them to
have back securities given by a borrower to a lender
on payment of principal and nterest at a day nfter
that appomted for payment when by the terms of
the agreement between the parties the securities were
to be the absolute property of the creditor ** That
equity was later recogmsed as a legal mght m
England

In India tius night was given stitutory recogmition
by the Transfer of Property Act® The nght to
redeem can be claimed notwithstanding a contract 1o
the contrary when the prinapal money of the mort
gge becomes due and subsists untid st 1s put an end
to in due course of law

%2 Euing v Buttercup Masganine Co [189°) AC 1
Mg 60
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LEASES

The Indian Act defines the lrabilities of a lessor and
a lessee 1n terms which are said to be expressions of
well settled prnaples famlar to the Iaw of
England ®¢ The provisions of the Act in regard to
leases have to be judged in the baclground that the
princples of Enghsh feudal law were 2t no time
applicable m India® QOne may illustrate this by
reference to the provisions n the Indian Act recog
mising contrary to the law 1 England a lease 1n per
peturty Lest the settled usages be disturbed the
provisions as to leases mn the Act do not apply to
agncultural leases®® unless they are pphed by a
speafic notification However 1n the absence of any
lIocal Act or custom or any special reasons to the
contrary the prinaples of English law as enacted
the Act have been applied to agricultural leases 7

CHoOsES IN AcTiov

The Act deals also with the transfer of actionable
claims  winch may be described as choses in
action 1n the language of Englsh law ‘Thus m a
way the Indian Act seems to recogmse the distinction
i England between a chose m action and a chose
possession A chose m action mn England would 1n

94 Transfer of Property Act s 108 Indu Bhusan v Moa.am

Al ATR (1030 Cal 272
% Ranee Sonct Aowar \' Mwrta Himmut Baladoor (1876) 3

Ind @lg
ransfer of Progmy Act s 117

" Gangamma v Bhommakka (1910} ILR 33 Mad 253
Mulla Transfer of Property Act 4th lzd P
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clude debts negotiable instruments dividends,
debentures patents copyright bills of lading leg
actes and nights of action arising out of contract or
tort® The Indian statute defines an actionable
claim 1s 1 clamm to any debt other than a mortgage
debt or to any beneficial nterest 1n mmmovable pro-
perty not n the possession of the claimant A chose
m action 1mn England 1s erther legal or equitable
But there 1s no distinction 1n India between legal and
equitable claims The common law did not permt
the assignment of a chose 1 action Certun kinds of
clioses 1 action such as bills of exchange and promis
sory notes became assignable first by the custom of
merchants and later by statute In equuty however
the assignment of a chose 1 action was recognused at
an ewurly period The Indian Act provides for the
transfer of actionable claims® The mode of assign
ment provided by it combines the features of both
the statutory and equitable modes of assignment 1
English law Like the statutory assignment 1t has to
be 1n wrniting and entitles the assignee to sue mn lus
own name Like equitable assignments it apples to
assignments by way of charge as well as absolute
assignments and takes effect 1s between the assignor
and the assignee from the date of the assignment
The Act has been amended several times In 1929
1t was subjected to numerous changes! Some of the
sections serted by the Amending Act of 1929 were
3 Halsbury 3rd ed Vol 4 pp 480-48"! para 998

39 Transfer of Property Act ss 130 131 132
1Ibid ss 8 53a G604 608 61 63a 6aa 674 694 9° 101
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bortowed from the English Law of Property Act of
1925 It would therefore clearly be permissible to
refer to Englsh deasions under that Act for the
tterpretation of these newly mtroduced sections?

The Act has not been applied to some parts of
India Iike the Punjab In these arets the provistons
of the Act as to maiters of prinaple are followed s
rules of justice equity and good conscience

TORTS

An mportant branch of law which has remaimed
uncodified m Indin s the law relating to civil wrongs

Some of the most tmportant nghts of a person
which the Jaw protects from mjury re rights to the
secunity of us person hus domestic relations and hus
property and reputation The habihty for 1 tort may
anse from intentional wrongdomg neglence or out
ol 1n absolute liability smposed without any default
on the part of the person held hable It may be
vicartous hability as that of 2 m-ster for his semvants
tort or a breach of duty under a statute for cxample
the duty of an emplojer under the Factories Act
“The law on the one hand allows certawn harms to
be inflicted irrespective of the moral condition of
Pim who inflicts them At the other extreme 1t may
on grounds of policy throw the absolute risk of cer
tain tramsactions on the person engaged in them
srrespectine of hlwueworthiness 1 any sense Mast
litbilities an tort e between these two extremes 3

\Mulla Transfer of Property fet 4th od p 2
3 Holmes Lommon Lax p Ms
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In the law of tort parties are brought 1nto relation
not by mutual agreement but under a general obhga
tion emanating from the soctal duties which the well
being of a commumty requires 4
One of the outstanding facts of English legal histo
ry for the last three centuries 1s the development of
the law of torts from small begmnings to 1ts present
dimensions as a separate branch of law The action
for damages as a remedy for violation of mights and
duties has been fashioned by lawyers judges and
juries of England as an imnstrument for making
people adhere to standirds of reasonable behaviour
and respect the nghts and interests of one another
A body of rules has grown and 15 constantly growig
m response to new concepts of right and duty and
new needs and conditions of advanung cvihsation
The principles which form the foundation of the law
of torts are usually expressed by saymg that snjuna
stne damno s actionable but damnum sine (ot
absque) injuria 1s notS As an ilustration of the
former rule one may mstance the case in which the
House of Lords held that 2 man who has a nght to
vote at an election for Members of Parhiament may
muntamn an acton aganst the returmng officer for
refusing to admit his vote® The latter ule may be
1llustrated by the old case where 1t was held that the
plamtiff who was a school master had no nght to
4 chorl of xhe Committee on the Law of Defamation 1H8
[ L\pressnon-s said to hate been first used by Dracton when

g the wrong of nuiance
e L Whwie SmLC 13h ed Vol I p 253
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seemed smitable to Indian conditions has been ap
plted as rules of justice equity and good canscience

A familar sBustration s the prnaple enunciated
by the Judicial Commuttee of the Privy Councl as
early as 1872 that in India witnesses cannot be sued
m a enaf court for damages 1n respect of evidence
given by them upon oath m a judicial proceeding 1
The courts n Indin however have not hesitated to
depart from the common law rules when thev ap-
peared unreasonable or unswtable to Indian condi
tions

The doctnne of common employment enunated
w England Jaid down! that a master was not liable
to a sersant who was mnjured by the wrongful act
of a fellow servint who was at the time m common
employment with lum The Enghsh law has under
gone 2 change by the enactment of the Lmployers
Laability Act 1880 which has mtroduced a number
of exceptions to the doctrmme The doctrine wis
finally abolished n Englind by the Law Reform
(Personal Injunes) Act 1948

In 1987 a High Court in India refused to apply
the doctnne It observed In considenng whut s
today consonant to justice equity nd good con
saience one should regard the law as it ts 10 England
todty 1nd not the lw thiat was part of the 1 of
Englind yesterday One cannot take the common faw
of England dnvorced from the statute law of England

|' Gunnesh Dutt » Mugneeram Choadliry (38 %) 1l R1 R

"I‘null)- v Fouler (I83T) $M & W 1
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and argue that the former 1s i accordance with
Jjustice equity and good conscience the doctrine
of common employment would not apply not
because the case would fall outside the common law
docttine of common employment but because 1t
would fall mside the Employers Liabibity Act
1880™*  After this case came the enactment of the
Emplojers Labiliy Act by the Indrn Legslature
mn 1938

As an 1llustration of the rejection by the Indian
courts of Englsh rules which they thought should
not apply to Indw may be mentioned the rule of
English law13 that although 1t 1s possible to bnng
separate actions agamnst josnt tortfeasors the sums re
corverable under these judgments by way of damages
are not i the aggregate to exceed the amount of
the damages awarded by the judgment first grien ¥
In Indra the rule has been held to be not m conso-
nance with any prinaple of equity justice and good
consaience

In England both 1 the law of torts and criminal
Jaw libel and slander stand on a different footing
The distinction between them has not been ltered
By the recent legislation 1 England 2% In Indin both
hibel and slander constitute the crimimnil offence of
‘6?3&3"""’7 of State v Rubhmimbar \TR (1930 Naw 334
. ‘;'(f)“(;)ldorm [Marned Women and Tonfeasors) Aet 19%%
5‘3:‘\11‘411 Rishore v Pameshuar ATR (19.5) WU SO at

** Defamanion Act 192
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defamation under the Indian Penal Code® There s
no statute law . Indiv governing the avil habiliy
for defamation Such hability has to be determined
cither with reference to the rules of English common
Taw where they are shown to be applicable as in the
Presidency Towns or with reference to the prinuples
of justice equity and good conscience 1n other cases

In el acuions for defamition the common faw
rule as to the absolute printlege of counsel has been
applied 1n India !*  However 1f a party to a judical
proceeding 15 prosecuted n 2 crimnal court for
defamation 1n respect of a statement made by lum 1n
judicial proceedings his ability has to be determin
ed by 2 reference to the prousions of the Indin
Penal Code In such cases the court will not by refer
ence to the common law be entitled to add exceptions
to those which are afready enacted n the Code A
person so prosecuted would be entutled only ta the
benefit of quahified privifege wiuch the Penal Code
confers 1§

LItRILITY OF TUE STATE

The question of the labihty of the State 1n tort hay
assumed great amportance an the modern welfare
State The mcreased acunaties of the State have an
mmpact on the atizen in a fir greater degree than
before In England qad in the United States the mat

14y 40
" }n(nl Mohan s Lah(xzdn Chosh \1R (W") Fatnma 104
Vuniter v Lamb (1839} N D 589 seferred t
& Satph Chandra & Ram Poyal e ALR (l?"l] ca
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ter 1s now regulated by legislation 1* The tendency
1 England would appear to be towards a greater
relaxation of the immumties of the Crown n favour
of the subject There would tppear to be a feelng
that the legislation already enncted h+s not gone far
enough

The subject has a long hustory of legislation and
judicin} decisions 1 India  When the Crown assum
ed in 1858 the sovereignty of the territorses of Indin
which were ull then bemng administered by the Com
pwny 1t was provided that All persons and bodres
politic shall aind may have and take the same suits
remedies and proceedings legal and equitable agunst
the Secretary of State for India as they could have
done aganst the smd Compiny ¢ This provision
was continued m subsequent Government of Indin
Acts ! The extent of the lability of the Company
befare 1858 therefore governed the lability of the
Crown n India afcer 1858

The Company was invested with powers of a two
fold character They had on the one hand power
to carry on trade as merchants on the other hand
powers had been delegated to them to acquire retamn
and govern territories to raise and mamtamn armies
and make war and peace with native powers 1n India
Broadly speaibing a distinction was drawn between
these two functions of the East India Company 1t

18 Crown Proceedings Act 1947 the Federal Tort Claims
Act 1046

20 Government of Incia Act 18,8 5 65

2L Gosernment of India Act 1915 s 32 Gosernment of
India Act 1935 s 176 (1)
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havy, been tekd thae at we Iible to be sued 1
Pt of the fotma ks of functions but not 1
gt ot the atter U bty 1o be sued was not
Tonat altaa it retieted to dhms ansing out of
wndathgs whuh nught be curted on by private
posmin e wan entended to other clums abso if they
did N0t e out of W of State or had reference
0 whow o the Compamy done under sanction of
wantapal bin and e overase of powers conferred by
sl bin The Suprame Court of Indin had occasion
1t taadol satly the matter and at aceepted the
vion Blon fn vome ol the cahier deasions of the
Tt conpt 82

Dadmy, with the question s to what amounted
to moat of Stae the court guated with approval
Tord Athin ' "Ihus phirse (ut of State) 1s capable
of bemg musunderstoad s apphied to an ace of the
sovereign paver directed g unst another soveregn
power or the subjects of mother sovereign power not
owing temporary 1lleglance in pursuance of sover
cign nights of waging war or muntuning peace on
the high seas or abroxd it may gne rise to no legal
remedy  But as apphed to acts of the executive
Auected to subjects withn the termtoral g
1t has no speanl meaming and an gien
from the junsdiction of the court to gy
lewthty of the aet In a luter decinion t
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e

more Iiberal 1n 1ts provisions than the legislation m
the United States 1ts scope m respect of statutory
duties 1nd powers was very restricted The Commis
sion has recommended legislation mn India making
the State liable in tort in a number of specified mat
ters and imposing liabihty on a much wider scale
than under the Crown Proceedings Act in Englind

We have passed m bnef survey the series of the
mmportant Anglo-Indian Codes through the medin of
which large sectors of the English common and
statute law have infiltrated 1nto India and estab
Iished themselves as the core of the Indan statutes
‘We had also a view of the Indian law 1n n arer not
covered by a Code such as that of avil wrongs Here
the English common and statute law holds the field
even n a greater degree

Adjective Jaw 1n India owes almost as much to
English Iaw s Indias substantive law

The law of evidence found scattered n the Enghsh
texthbooks wis codified in India n the year 1872
Mr Stephen (later Sir James Stephen) in presenting
the report of the Select Commuttee on the Bill claim
ed that 1t would be found to embrace arranged in
their natural order the subjects treated by English
text writers and judges under the general hiead of the
Law of Evidence -8 The law of eudence wis
codified m India on the bisis of the Enghsh law
keeping an view 1s 1n the case of the other Codes
the differences between the English practice mould

26 Sir ] Woodrofle Las of Ewvidence 9th od p 1109
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ed by Enghsh soctil conditions and procedures and
the conchtions then obtuning m Indn

The codificition ot the ptocedure of the aul
courts of the whole country was first mude by the
(1l Procedure Code of 1809 This was followed by
successtie Codes and cventualh came the Cial Pro
cedure Code of 1908 winch now regultes proceed
ngs m enil courts The clief feature of the Code
of 1908 1s 1ts dnaston mto two parts on the lnes of
the Judicwture Acts nd the rules of the Supreme
Court frimed under these Acts Here igam we hinve
1 procedural system which broadly follows the buse
of Enghsh procedure modifying 1t to swit Indin con
diions

To sum up the base and the foundation of the
avil law of Indin 1s English common and statute
Inw  But the structure rewred on that foundaton
has been so adapted to Indin needs and conditions
that 1t mny  notwithstanding 1ts evotic ongtn be
1egarded s peculialy Indian in ats form as well as
m ats working



Cuartrr 3
CRIMINAL LAW

Tue Indian Penal Code may be described as the
cnmunal law of England freed from all techmcalities
and superflmties systematically arranged and modh
fied 1n some few particulars (they are surpriangly
{ew}) to smt the arcumstinces of Britssh Indra sud
Stephen® Sir Tredench Pollock thought that such
2 description of the Code was perhaps an overstate
ment But even he 115 of the view 1s we huwe
seen above that the Code was  English criminal Jaw
sumplified nd set 1 order It »s pertment to thus
study 1o examme how far the Code has in fact
dernved m ats basic pninaples from the ciminal Jaw

of England

Crivtinar, Law perForr 1iir Cope

We hue seen how when the Company took the
Admumistration of erimnal justice snto ats hands after
the assumption by 1t of the Dewant in 1760 1t con
tinued the Mahomedan eximmal law which had til
then been applied by the Nazums It was applied
m Bengal sn Madis and later on in other parts
of Indin though not in Bombay to Hindus 13 well
a5 to Mmlems 2 Thererlter cime slow ateempts Iy
VM ryof Cum al la of Fntvi \nl : p

2 hantin [ sckgroun fo Indicn T4
"
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the Company to alter and reform the cimmal law
Many of the pumshments provided by the Mahome
dan criminal Iaw were barbirous In 1773 Hastings
made proposals for the reform of the crimmal law
with a view to correcting these cruel punishments
In 1790 Lord Cornwallis the successor of Hastings
recorded that The general state of the wdmmistra
tion of cnimnal justice throughout the Provinces s
exceedingly and notoriously defective 2 and made
proposals for the enactment of Regulations reform
mg the crimnal Iaw In 1793 was enicted what has
been Lnown as the Cornwallis Code which was m
effect the cimmal proccdure code but 1t included
the necessary d of the law
restating the enactments of the last three years in
that behalf +

Large terntones formung part of the Province of
Bomb1y had not before thewr acquisiion by the
Company been under Moslem rule and the admnis
tration of criminal justice there had proceeded on
Iines different from those in Beng\ and Madras
The Bombay system 1s thus described by Elphinstone
m 1822

Alah 3

We do not as m Benral profess to adopt the Mohammedan
code e profess to apply that code to Mchammedan per
sons the Hindoo code to Hindoos who form by far the
greatest part of the subjects The Mohammedan law 15 almost
as much a dead letter 1n practice with us as 1t 1s in Bengal
and the Hindoo faw gencrally gives the Raja on all occasions

sid p 170
4 Regulation I\ of 1793 Rankin op «f p 171



126 The Common Law in Inda

the choice of all possible pumishments The consequence
1s that the judge has to make a new law for each case S

Impressed with the need for 1 better and more um
form system of law Elphinstone who was said to be
a great admirer of Bentham enacted when he
became Governor a series of Regulations which came
to be hnown as the Elphinstone Code This was main
1y the result of the labours of Sir Willlam Anderson
who later became one of the colleagues of Macauly
on the first Indian Law Commussion The Bombay
Code of 1827 has been described as a great advance
upon anything previously attempted in India and
served to prove by thirty years experience of 1ts
working that there was no difficulty in applymg a
general code founded upon European principles to
the mixed populations of India 8 Tius was followed
by Regulation NIV of 1827 which included a penal
code The regulation has been described by Fitz
Jhmes Stephen as a body of substantial criminat law
which remamed n force until 1t was superseded by
the Cniminal Code (that 1s the Indian Pennl Code)
and which had very considerable merits 7

Thus when the Charter Act of 1833 introduced a
single legislature for the whole of Briush India with
junisdiction to legislate for persons n the Presidency
Towns as well 1s the mofussil the state of laws
generally and paruicularly of cimmal law was ex
tremely unsausfactory The Regulations which had

5 Life of Elphinstone by St T E Colcbrooke 1882 Vol II

125 quoted i Ranlin op at p 185

¢ Quoted 1n Rankin op at p 193
1 Quoted tn Rankin op at p 19



Criminal Law 127

attempted to build up a system of laws in different
parts of the country were described by Morley 15 an
meongruous nd ndigested mass 8 At this time
each of the three Presidencies enjoyed equal legisla
tive powers though the Governor General possessed
a nght of veto over the legislation of the subordmate
gorernments 1t had 1n fact been lttle exercised
Thus had come nto existence three senes of Regula
tions as these enactments were called frequently all
drawn for they had been drafted by mexperienced
persons with little shalled advice frequently conflict
g mn some cases 25 a result of varying conditions
but m others merely by acaident and m all cases
enforceable only in the Companys courts because
they had never been submutted to and registered by
the Rings courts ?

These comments directed generally to Regulations
applied with equal force to the criminal law admims
tered 1n the three Presidencies Inevitably with the
functioning of different legislative authorities m the
three Presidencies there was 2 complete lack of
uniformity i the law applied 1n the mofussil More
over Side by side with the penal law thus variously
adapted to the country dstricts of the Provinces the
law of England remamned in the three Presidency
Towns the basis of the criminal junsdiction of the

® ddmunistration of Justice of British India 1858 p 158
Digest Vol 1 ? clv quoted 1 Ranhin of et p 197

¥ Cambridge History of the British Empire \ol V p 5
quoted 1n Rankin op at atp 198
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Supreme Courts untouched by any regulations 10
Calling attention to these divergent laws the first
Indian Law Commission of 1837 smd It 15 noticed
for example as regards forgery and perjury that in
Bengal serious forgeries were punishable with double
the term of imprisonment for perjury in Bombay
perjury was punishable with double the imprison
mwent provided for the most aggravated forgeres
while 1n Madras the two offences were exactly on
the same footing 11 Illustranons of sumlar contra
dictory provisions can be muluplied Whitley
Stokes has observed that these regulations contamed
widely different provisions many of which were
amazingly unwise 2 In the words of Lord Bryce
‘The ecnmunal law became a patchwork of enict
ments so confused that 1t was the first subject which
mvited codification 13

Appreciating this chaotic state of affarrs and the
imperative need for umformity and reform Parla
ment by the fifty third section of the Charter Act of
1833 appomnted the first Indian Law Commussior
reating that 1t was expedient to enact such laws ac
may be applicable in common to all classes of the
snhabitants of the said territories due regard bemg
had to the nghts feelings and peculiar usages of the
people

10 Rankin op at p 198

1nlbd p 19

1 Stokes Anglo Indian Codes Vol I p [ p 17

13 Studies sn Hustory and ]uvnprudznt: \ol
quoted tn Rankn op ot
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THE PREPARATION arp PassinG oF THE Conr

The deasion that the penal law 1n India should be
first selected for codification was made by Macaulay
His speech on the second reading of the Bill which
ultimately became the Charter Act of 1833 1s justly
celebrated and his work in Indsa as the first legnl
member of Counal had effects both Insting and
extensive 14 The munutes recorded by him as the
legal member full of erudition and couched mn his
masive English are to be found n the archives of
the Minustry of Law and are still read with interest
Some of them were recently referred to and quoted
m the Report of the Indian Law Commusston of 1955
It may be said without mjustice to any of s
colleagues on the first Indian Law Commusston that
the draft of the Indian Penal Code may be attributed
to him
One may refer to the disunguished men who assist

ed Macaulay m the compilation of this code the
most towering structure i the pile of Indian Codes
which has served the country for a hundred years

Perhaps the most disunguished of his colleagues w1s
Charles Hay Cameron who has been described by
Leshe Stephen as a disaaple and ulumately the Jast
disaple of Jeremy Bentham  He later became a
Law Member of the Governor Generals Council

Two other colleagues were John Macpherson
Marleod and George William Anderson who were
distinguished ¢l servants  from Madras  and

MRankin op at p 201
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Bombay  Anderson became later a judge of the
Companys chief Court of Appeal Cameron and
Macleod were also members of the Law Commussion
apponted under the Act of 1853 which sat m
England  Macleod was a member also of later Com
missions which drew up drafts of other laws which
were later codified

Though the Code did not reach the Statute Book
til] 1860 1t appears that Macaulry had succeeded 1n
fimishing the draft of the Code as early as 1837 In
a letter written by him on June 15 1837 he stated

The Penal Code of India 1s fimshed and s wn the
press The 1llness of two of my collergues threw the
work almost entirely on me 1 The delay mn enact
mg the Code and other laws the drafts of which
were drawn up by later Commussions are attributed
to the difficulties of government i those times
winch threw the reform and codification of the law
mto the background Indeed at one time 1t appeared
that the 1dea of enacting 1t might be abandoned A
government official wrote to the Law Commussion
asking them to revise their draft with a view to s
adoption with amendments or to 1ts final disposal
otherwise  The story of the delay 1n 1ts enactment
the careful revision which the draft recened and ats
ultmate adoption may be told mn the words of
Then came the Mutiny which in ats

Stephen

essence was the breakdown of an old system The

cffect of the Mutiny on the Statute B “unmus
417

135r C O Travelyans Ix/e af M
quoted 1n Rankin op at
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takable The Code of Cuvil Procedure was enacted
m 1859 The Penal Code was enacted 1n 1860 and
cume 1nto operation on January 1 1862 The credit
of passing the Penal Code 1nto law and of giving to
every part of 1t the improvements which practical
skill and technical knowledge could bestow 1s due to
Sir Barnes Peacock who held Macaulays place dur
mg the most anxious years through which the Indian
Empire has passed 16

That the Code has establshed uself as an
eminently successful code of law both in India and
elsewhere may now be affirmed without fear of con
tradiction  says Sir George Rankin  He continues
It 35 working as law 1 so many parts of the world
that 1t may be regarded as having passed the highest
objective test Its merts are acknowledged so
ungrudgingly that one would hardly have supposed
that 2 body of rules could have commanded so much
admiration for being comprehensible and concise
The praise of 1ts form 15 due m part to the reasons
which make specially acceptable m India a system
which guards the Iiberty of the subject by showing
n an exhaustive series of plain statements what acts
and omissions are by the law made punishable !

Its GROUNDWORK
Macaulay intended that hus draft of the code should
not be based on ny existing system of crimnal law
3 I ;3: 417-418 Rankin op et p

RE 202 .
% at pp mzl‘gagl)an op at Vol I pp 417418 Ranhin
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substantially English ** Whitley Stokes says  as
m the case of the other codes its basis 1s the
law of England stript of techmicality and Iocal
peculiarities  shortened simphfied made mtelligible
and precise "¢ Sir Henry Mame has referred
to the Code as that admirable Penal Code which
was not the least ichievement of Lord Macaulys
genus and which 15 undoubtedly destined to serve
some day as a model for the crimnal law of
England °+ It appears that Macaulay and lus col
leagues striving all the time to keep away from the
established systems of ciminal law and particularly
the Englsh system so that they mught arrive at a
result truly suited to Indins needs travelled uncon
sciously but inevitably along the track of prinaples
m which they had been trained and to which they
were accustomed

Nevertheless 1t 15 true s has been stated m one
of the notes 1ppended to the draft of the Code that
no Inw has any claim to our attention except that
1t may derne from its onn nternal excellence  How
the basic groundwork of English law has remaned
unaffected m spite of the changes worked 1nto 1t by
way of improvement modificttion and simphficatson
has been clerly allustrated by Sir George Rankin
“The notes upon each chapter do firmly impress
upon the reader that greater even than the mod:
fication of English rules which were directed to meet

2 Studies Vol 1 p 126

2¢ 4nclo Indian Codes \ol 1 r ul
23 l,l;ge Communities in the East and West 187) p 115
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specialities of Indran conditions were those wliuch
are due to an opimon that the varous rules of I
m force m England were capable of improsement
and simplification Right reason and not local
colour accounts for most of the departures It 1s
mposyible to simplify without amending and 1f on
each topic one set oneself to note all the variations
one might easily end by losing sight of the ground
work that had been left untouched Thus theft (sec
tion 378y duffers from larceny m Ingland m a num
ber of respects e¢g tention to deprnve the owner
of lus property 15 not a necessary element But who
“ould fail to recognise the Lnglish legal notion be
hund the English word though asportation 1s not
mentioned when he rewds whoever intending to take
dishonestly any mosvable property moves that pro
perty i order to such taking  Agam m the offence
of defamation (section 199) no difference 15 made
between spoken and wntten words tn Micaulay s
draft 1t was proposed that truth should be 1 complete
defence but this suggestion was not in the end adopt
ed With or without such tmendments—small differ
ences may be the most confusing—who would fail to
see that section 499 1s 1 revision of the English
Jawe o

These examples mdicate not only that basic
English notions underlic most of the cnmes defined
in the Code but also that these basic notions hune
been simplified wnd modafied with care 1o adapt them
to Indian conditions

% Ranln oft at p 208
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sion 1 the wnitten hhw *? A different view seems
however to have been taken of such illustrations by
the authors of the later codes who also made exten
sive use of them They regarded the illustritions as
not merely examples of the law n operation but
the law 1tself showmng by examples what 1t 15

It was sard that as law could be made by judieral
decisions so could 1t be made by :llustrations inserted
1n the body of a code
Cnimes are divided m England into treasons
fel and d 5% Indeed the whole
calendar of crimes 1s a great mix up of felones and
misdemeanours It 15 not easy to discover any
prinaple on which this division 1nto felomes and mis
demeanours has been arrived at It can be explaned
only on the basis of Iistorical considerations st
Offences may be arranged under the broad division
of offences agamst the person of the individual the

22 Quoted m Rankin op at 203

30 Treasons are offences aguinst the state against the person
of the soveraign and fus consort and the heir apparent
Felomes whilst not being such a select class are sull definitely
quer class in the sociology of cnme They are the acts
which mankind has recogmsed as far back as ‘Old Testament
days as so gross and provecatne that wmmediate steps must
be taken to discourage those who commit them--murder man
slaushter rape burglary and stealmg are cvamples Afis
demeanours are a great residual class  Cnmes which are not
tieasons or felonies are misdemeanours They are largely
made up of minor offences dealt with summarnly an the mags
trates  cousts  but  disconcerungly enou i they atso include
offences of the greatest gravity such as perjury Traud wound
g certmn offences of forgery conare and so on PT
Giles The Crivunal Lae 1931 78 79 Sce Halsbury 3rd
ed Vol 10 pp 29329f paras 513 519

3t hennvs Outlines of Crinnnal Lax loth ed 19,2 by
Turner pp % Js

° nts
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property of the indinudual and the public rights®”
The Indian Code hs adopted v somewhat simlar
but more detuled division

THE ScurvE oF THE CobE

The scheme of the Code 1s to dinide offences nto
different categories and deal with them in separate
chapters We have for example offences aganst the
state3? such s waging war gamnst the Gorernment
of India and sedition We have also offences 1elating
to the army navy and air force®* such as abetting
muuny and harbouring deserters from the army We
have next offences agaunst the public tranquaillity®
such as being 1 member of an unlwwful assembly and
nioting  Offences by or relating to public servants®
such as a public servant taking an illegal granfica
tion disobeying a law with a certain intent or un
lawfully enghging 1n trade are put together i = class
There 1s also 1 class of offences which consists of
contempts of the lawful authority of public ser
vants 37 These include non attendance in obedience
to an order from a public sersant or disobedience to
an order made by him or a threat of mnjury to a pub
lic senant  An mmportant chapter of the Code deals
with offences affecting the human body such as
offences agamst life hurt wrongful restraint crims

s2ltd p 100
33 Jndian Penal Code Chap VI
31 Ibid Chap VI

33bid Chap VIII

3¢1id Chap TN

7 Indian Penal Code Chap X.
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nal assault and kidnapping  An equally important
chapter of the Code concerns offences aganst pro
perty such as theft extortion robbery crimmal
breach of trust muscluef and criminal trespass  We
have chapters also deiling with offences concerning
elections comn and Government stamps weights nd
measures nd offences relating to rehigion  Then we
have offences relting to marrnge  One of the con
cluding chapters deals with the offence of defamation
which corresponds broadly with the crime of criminal
libel it England  This general but allustrative enu
meration serves to give one n 1dea of the wide 1nd
exhaustive sweep of the Code There 15 httle doubt
that the repeated revisions to which the draft of 1837
was subjected before 1ts enictment imto a Code 1n
1860 helped to make 1t the perfect Code that 1t has
been found to be by expertence

Many of the offences in the Code are crimes i
English law hke manslaughter larceny and criminal
hbel which have been given different names with
therr ngredients adapted to Indian conditions
Some wihich have their origin 1n the socal econo
muc and rebigious life of India have no counterparts
m the Enghsh system  An interesting comparison of
the two systems made n 1890 showed 15 mny as
eighty four vanauons some of which were undoubt
edly traceable to the fact that in Indir the law was
wholly codified 38

38 Gir Ronald k. Wilson Cam aratie Tables of Ingl
and Indian Law London pp P of Toghsh
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The bisis of the Code 1s sud to Iie 1n ats second
section which provides that Every person shall be
liable to punishment under this Code and not other
wise for every act or omission contrary to the pro
visions thereof 3% In its yarious sections the Code
proceeds to deal with the acts or omussions which
according to ats provisions would be offences defining
m each case the elements constituting the offence and
providing the pumshment for 1t

‘We may 1llustrate thrs by a reference to the offence
of theft If a person 1ntending to tike dish v
any movable property out of the possession of any
person without that persons consent moves that
property 1n order to such taking he 15 said to have
committed theft A dishonest mntention to take the
property 1s an essential element n the offence  The
further necessary elements are that the property must
be movable 1t should be talen out of the possession
of another person it should be so taken without his
consent and there must be 1 moving of the property
for the purpose of taking it The punishment pre
serbed 15 1 maximum of three vears imprisonment
or a fine or both 4

One m1y compare the Indian offence of theft with
the offence known n Enghsh law as larceny to which
1t corresponds The Tarceny Act of 1916 gave a
defimtion of stealing but not a defimtion of Iarceny
The defimbon did not however make any change
1 the common law offence of larceny as then under

39 Rankin op at p 203
40 Jndian Penal Code ss 378 8,9
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stood A person “Who without the consent of the
owner fraudulently and without 1 clam of rnght
made 1 good futh takes and carries away anytiung
capable of being stolen with ntent 1t the time of
such taking permanently to depre the owner
thereof was said to have stolen that thing A
person may under that defimtion be guilty of steal
g a thing notwithstanding that he 15 lawfully 1n
possession of 1t 1f being a bailee or part-owner of it
he converts 1t to s own use The offence of theft
under the Indian Code differs substantinlly fiom the
offence of larceny m English law  The Indian Code
emphasises the possession of the person from whom
property 1s stolen whereas the English definition 1s
concerned with the owner of the property In India
2 theft may be commutted though the person from
whom the thing 1s thken has no title to 1t but 1n the
case of larceny the owner should have some general
or spectal ownership 1n 1t There are other sub

stantial differences also 1n the elements of the two
offences  Yet the basic 1dea of the Indian offence of
theft 1s no other than that which underlies the
offence of larceny at common law We have the
element of the subject matter of the theft being some

thing movable There 1s also the ider of moiement
or what 1s known m Enghsh law as asportation

We have also 1n the Indian definition a guilty mind
or imntent 1 the words ntending to take dishonest

ly which in the English defimtion 15 comprehended
m the words [raudulently and without a clum of
night made m good faih  Fmally we have also
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the essentinl that the moving or the taking must be
without the consent of the possessor m the one case
and the owner in the other

All offences are defined with precision 1 the Code
The definttion states not only the act or omssion
which 15 regarded as a crime but also the state of
the mind of the person who does the act or omuts
to do 1t and which 1s an essential element 1n the
offence  The defimtion clauses use expressions such
as  knowingly  voluntanly  fraudulently, dis
honestly or 1n good futh In cases when 1t 15
intended that in order that an act may be a crime
1t should be done with a specific knowledge or 1n
tention the definition proceeds to state exactly what
the person concerned should have known or intended
For example a person 1s said to cheat another per
son 1f he by decening any person fraudulently or
dishonestly mduces the person so decerved to delver
any property to any person or to consent that any
person shall retain any property 9@ The statement
of the ¢lements of the offence of oluntanly crsing
hurt carmes us a step further The defimtion of
that offence provides 1s an element the speafic know
ledge that a person must have 1n order to be Zuilty
of that cnme A person 1s sud  voluntanly to cause
hurt to another person 1if he does any act with the
mtentton of thereby causing hurt to any person or
with the knowledge that he was Dikely thereby to
cruse hurt to any person and does thereby cause hurt

to any person
4t tndaan Penmal Code s 415
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How do we know the meuning of these expressions
used 1n describing the necessary state of mind of the
offender? When 1s a person said to act dishonestly
or fraudulently or n good faith? The Code
has taken care to define these terms in a chapter
headed General Explanations A person 1s said
to do a thing dwshonestly 1f he does it with the
wmtention of causing wrongful gain or wrongful loss
to another person  Wrongful gam 1s gam by unlaw
ful means of property ta which the person guning 1s
not legally entitled The opposite of 1t 15 wrongful
loss bemng loss caused by unlawful means of property
to which the person losing 1t 15 legally entitled ¢ A
thing 1s done fraudulently if 1t 1s done with intent
to defraud but not otherwise 3 But the term de
fraud 15 not defined in the Code As to good
faith  the Code provides that nothing 1s saxd to be
done or believed mn good fath which 1s done or
believed without due cwre and attention Thus did
the authors of the Code try to prevent captious
Judges from wilfully misunderstanding the Code and
cunning crimmals from evading 1ts provisions 4

Though the basic ideas underlying these expres
sions are not dissimilar to the English understanding
of these terms the Code has invested some of them
with a special meanmng  Under the Indian General
Clauses Acti? a thing 15 deemed to be done 1n good

‘2 Imhzn l’eml Code s 2324
1Ty 2

a8 \\hulcy Stoles Anglo Indian Codes Vol 1 o
43 Act X of 1897 s g(2’ 2) ° PP
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faith where 1t 15 m fict done honestly whether 1t 15
done negligently or not ‘That 1s a defimtion bor
towed from an English statute 46 But the Cole has
defined good faith negatively and emphasised not
the honesty of the action but the care and attention
with which 1t 15 done Notwithstanding however
these differences owing no doubt to the fundamental
notions which underlie these expressions Indian
courts have on occasions referred to English decisions
1n nterpreting them

Mens Rea

The recogmtion of a mental element 1n crimnal
ltability 15 mnherent 1n the English common law The
traditional maxam  actus non faat reum s mens
sit rea  expresses 1t has been said @ cardmal
doctrine of English Inw# Lord kenyon CJ smd
that the maxim was a prinaple of natural justice
and of our law The ntent and the act must
both concur to constitute a crime The mwam
accepted 1 the English courts for centuries recog
mses 1t 1s said that there are two necessary
elements 1 come a physical element and a mental
element At common law no man may be found
guilty of cime unless sn addition to an overt act
which the law forbids or default 1n doing some act
which the lnw enjoms he had at the time a legally

48 (45 % 46 Vict ¢ 61) Bulls of Exchange Act 1887 s 50
At Younghusbond v Luftig {1919 2 k1 354 370 Goddard
¢y
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reprehensible state of mund that 15 to sy mens réa
or a guilty mund 48
As was observed by Wills J The guilty mtent
15 not necessarily that of mntending the very act or
thing done and prohbited by common or stature law,
but 1t must at least be the intention to do something
wrong That mtention may belong to one or other
of two classes It may be to do a thing wrong in
uself and apart from posttite law or 1t may be to
do a thing merely prolubited by statute or by com
mon law or both ¢lements of intention may co-exist
with respect to the sune deed It would appear
however, that with modern statutes which define
with precsion the elements 1n an offence and const
derations of policy which make it necessary to treat
evenl nnocent acts as crimes the apphication of the
maxim 15 not so univeisal as 1t was at one nme Said
Wills J 1n the syme case that  Although prima facie
and as a general rule there must be a mnd at fault
before there can be a crime 1t 15 not an mnflexible
rule and a statute may relate to such a subject mat
ter ind may be so frimed 1s to make an act errminal
whether there has been any ntention to break the
law or otherwise to do wrong or not There 15 a
large body of munictpal law 1n the present d1y which
15 50 concenved Whether an enaciment 15 to be
construed n this sense or with the quahfication ord:
nantly smported into the construction of crimunal

4% Kenny ¢ Quehines of Cnyminal La- 2
e A L R E v S

4 The Queen v Tolson (lSsD) 23 Q B B 168 ISS 196 187
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statutes  that there must be a gwilty mind must
1 think depend upon the subject matter of the enact
ment and the various circumstances that may make
the one ronstruction or the other reasonable or un
reasonable  The true position 1 regard to mens
2eq 1n statutory offences wonld appear to be as stated
1 Halsbury ® A statutory cnime may or may not
contain an express defimtion of the necessary state of
mind A statute may require a specific intention
malice knowledge wilfulness or recklessness On
the other hand 1t may be silent as to any require
ment of mens tea and m such a case n order to
determine whether or not mens rea 1s an essential
element of the offence 1t 15 necessary to look at the
objects and terms of the statute  In some cases the
courts have concluded that despite the absence of
express language the intention of the legislature was
that mens ren was a necessary ingredient of the
offence In others the statute has been interpreted
as creating a strict liability nrespective of mens rea

Unlike m England all offences i India excepting
contempts of the courts of record hke the Supreme
Court and the High Courts are statutory The
offences defined 1n the Penal Code and also 1n van
ous other statutes mcorporate in the defimtion of
the offence 1tself the gwilty mind needed m order that
the cime may be commutted Under the Eaglisk
common law mens rea may vary from crime to crime
5o does 1t vary in the Indian statutory {efn af

o

o Halsbury  Lats of Ingland 3rd e (

para 508 .
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crime  What the Indian Code seems to have done 1s
to mcorporate nto the common law crime the mens
rea needed for that particular crime so that the guilty
wtentton 15 generally to be gathered not from the
<ommon law but from the statute tself This may
be tegarded as 1 modification of the common law
worhked mto the Code by Macaulay and lus colleagues
to make 1t suit Indian condstions By adopting this
course they have also avoided the doubt and obscu
nty which has not infrequently arsen in regard to
the mens rea required for certamn common law crimes
like homaide assault and false imprisonment It has
been pointed out that the English system n which
changes mn the law are mnde gridually by judicial
decisions has often created a situation m which old
and new doctrines have been employed 1n the course
of the same period accordmg as the judges are 1n
clined one way or the other giving rise to conflicting
princrples with puzzling results**  Such uncertainty
cannot exist 1in India as the necessuy guilty mind
15 ndicated n the statutory defimtion of the cnime
In a sense, therefore 1t may be said that the ma<am
actus non fact reum msi mens sit rea has as a
maxmnt no application to offences under the Code
By speafying the varying guilty mtention for each
offence the Code has m effect built the maxim into
each of 1ts definitions and given 1t statutory effect
Where the Code omuts to indicate a particalr guslty
ntent the presumption having regard to the general
frame of the defimtions would be that the omusston

31 henny Onthnes of Criminal Law op at p 25
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must be intentional  In such cases 1t would perhaps
not be permussible to 1mport the maxsm 1n arrving
at a conclusion whether the person charged with that
particular offence has been guilty

‘Where statutes do not speafy the requirement of 2
particular antent of 2 guilty mind or re silent the
courts 1n India have followed the rule apphed n
England to the construction of such statutes

In a case where a master was held criminally Iiable
for the default of his servant mn charging t pnce
above the maximum fixed under one of the Defence
of Indin Rules the High Court took the view that
even 3f the master had not been proved to hase
known of the unlawful act of the servant he would
still be lable on the ground that where there 1s an
absolute prohibition no question of mens rea anses
The Judial Commuttee of the Prny Counal
expressed 1ts dissent from this view and quoted the
observations of Lord Goddard Lord Chuef Justice %
It 1s of the utmost importance for the protection of
the liberty of the subject that a court should alwqys
bear 1n mind that unless a statute esther clearly or
by necessary implication rules out mens rea as 1 con
stituent part of crime the court should not find 2
man gulty of an offence agamnst the cnimiml law
unless he has a gulty mmnd  The Pnvy Counal
also quoted with approval the observations of
Wnight J mn Sherras v D Rutzen™ i regard to the

52 Spmas Mall v Fmperor A IRSl“g"I PC 135 189

53 Brend v MWood (1946) 110 J P
541895} 1 QB 918 921
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Timited and exceptional classes of offences which alone
can be held to be committed without a gulty mmd
Sad Wnight | There 15 1 presumption that mens
rea mtention or a knowledge of wrongfulness of
the act 1s an essential ingredient in every offence
but that presumption 1s liable to be displaced erther
by the words of the statute creating the offence or
by the subject matter with which 1t deals and both
must be considered

EXEMPTIONS FROM LIABILITY

The exemptions from criminal liability grouped n
some of the English books under the heads of the
Grounds of defence or Vinations 1 labilty
are called general exceptions by the Penal Code
These enumerate cases 1 which an act which would
normally be an offence would by reason of the spectal
arcumstances 1n which the act 1s done not be an
offence  Among these are also mcluded cases n
which there 15 1 want of what some of the Enghsh
books call ecnmunal capacity by reason of the
mental or pliysical condition of the person who does
the act  The scheme of these general excepuions 1s
to put together sn 2 serwes of sechions the crcum
stances surrounding an act which would present 1t
from bemng a crime or state the peculiar situation
of the person domg the nct which makes him incom
petent to commut 1t cnme It 15 then provided that



150 The Common Law in India

nothing done n those arcumstances or by a person
in such a situation 1s a crime 8

The general exceptions 1n the Code by and large
mclude most of the familiar exemptions from habilt
ty known to common law such as mistake 1gnorance
acaident and consent and also the heads of want of
crimmal cipaaity like mfancy nsanuty drunkenness
and coercon  Some however of the exemptions
which were napplicable to Indian conditions hke
those relating to husband and wife and privileged
persons are ommtted  Yet other exceptions based on
reasons special to India like that based on the night
of private defence of the body and of property, have
been added or enlarged It 1s nteresting to nouce
how closely some of the exemptions from labihty
resemble those under English common and statute
law

Before however we proceed to deil with some of
them therr general nature can be illustrated by tak
ing homicide which 1s an offence under section 299 of
the Code and examiming how the exemptions enacted
work 1 relation to that offence Homade will not
be an offence 1f death 1s caused by acaident or misfor
tune and without any cnimmal itention or know
ledge 1n the domg of a Iawful act 1n a Iawful man
ner by lawful means and with proper care and
cantion*® It will be excused if 1t 15 caused by 2
child under seven years of age or by a cluld above

53 Indian Penmal Code Chap IV s 76 and the following

sections
3¢ Indian Penal Code « BO
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seven nd under twelve yewrs of agc who has not
attamed sufficient matunity of understinding or by a
person of unsound mimnd or by 1 person under mntoxt
cation and 1ncapable of knowing the nature of the
act3 Agun homiade will not be n offence 1f st
15 caused unintentionally by an act done n good
faith for the benefit of the person who dies when
the person who has died or tf he 15 1 muor or a
lunatic his guardsan has consented to the doing of
the act* Nor will 1t be an offence when death
occurs by reason of an act done to a person for whose
benefit 1t 15 done n good faith even without that
person s consent 1f the crrcumstances are such that 1t
15 1mpossible for that person to gne Ins consent ¥
Homucide will also be justified wm the following cases

if 1t 15 cused by a person who by reason of a mus

take of fact 1 good faith believes himself bound by
law to do 1tf® by a judge when acting judicially mn
the exercise of any power which 15 or which 1n good
farth he believes to be given to hum by JawS! by a
person acting pursuant to a judgment or order of
a court of yustice® by a person who 1s justified by
law or who by reason of a mistake of fact in good
farth believes umself to be justified by law for exam

ple the causing of death 1n the apprehending of a
murderer 1n the act®® by a person acting without any

st Ibid 55 82 83 84 83

#8Ipid 55 87 88 and 89
5% Indhan Penal Code s 92

st fbd s 77
21bid s 78
3 Ind s 79
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crimnal antention to cause harm and 1n good faith
for the purpose of preventing or avotding other harm
to person or property * Finally as every person has
a night subject to certun restricions to defend his
own body or the bodv of any other person agunst
any offence affecting the human body and his pro
perty agamnst certain offences agamnst property no
offence of homiaide will be commtted 1f death 15
cwsed 1n the exeraise of such a nght of private de
fence of person or property % It will be recognised
that almost all these exceptions excepung in a cer
tain measure that based on the nght of private
defence are in a smaller or greater degree exemp
tions i English law

Infancy Moral delinquency 1s as a general rule a
prerequusite of all crime  Realpation of the conse
quences of their acts cannot generally be imputed to
young children A line based on thewr age has
therefore to be drawn between the mmmumty and
the hability of children for ciminal acts Under the
Penal Code a child under seven years of age 1s deem
ed 1ncapable of committing an offence *¢ In Fngland
a child under eight jyears of age 15 exempt from hiabn
Ity for a cnme®” The Indian Code further pro
vides that 2 cluld above seven and under twelve years
of 1ge will not be deemed to have committed an
offence 1f the child has not attaned sufficient maturi

s Ibid s 81

esfiid s 96 to 103
:: :llul?drm and Young lersons Act 1933 (°5 & 24 Geo 5
¢ 12) s 50
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ty of understanding to judge of the nature and eon
sequences of Ins conduct on the particular occasion 8
The requirement of the Indiin Code has been often
expressed 1 England by the phrase malthia supplet
aetatem  which means that malice makes up for the
want of age  \lalice would 1n this context seem to
mean knowledge that the act 1s morally as well as
legally wrong  Sometumes the same tdea 1s expressed
by the words mschievous duiscretion @ In Eng
land a chuld of eight years or more but under the
age of fourteen years 15 presumed to be ncapable of
commutting t crime  Common law regards a boy
under fourteen years of age to be physically incapa
ble of committing the cime of rape™ and judges
have repeatedly refused to receive evidence that an
accused person under thtt age was in fact capable of
commutung the offence  The law i Inda knows of
no such presumpnion In ewh case 1t becomes a
question of fact to be determined with reference to
the person charged 7

Insamaty An insane person will be regarded as in
capable of committing 1 crime only 1f at the time of
commtting the act he was labouring under such a
defect of reason from disease of the mnd as not to
Lknow the nature and quality of the act or as not
to know that what he was domg was wrong In
substance criminal law gives protection to an msane

885 83

SR v Cliabeth Ouen (1830} 4 C & P8

70 Fran/ Tatham (1921) 15 Cr App R

133
T Emperor x Paras Ram Dube AIR 1915) Al 4
Ratanlal Law of Grimes 18th ed 161 ( ) 13
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wrong or contrary to law 1s in substance based on the
principle Jard down 1n that case ™

Drunl enness At common law a person who be
comes drunk as a result of his own voluntary act s

>” ot exvcused from crimmal hability by reason of his
Wdrunkenness alone for 1 person though drunk may

be capable of formmng an mtentron and therefore of
commutting a cime * The position 1 India 15 not
different  The law provides that the act of a person
who at the time of doing 1t 1s by reason of mtoxicr
tion incapable of knowing the nature of the nct or
that he 1s doemg what s either wrong or contrary
to law will not be an affence only 1f the thing which
intoxacated him was "dminstered to hrm without his
knowledge or agamst his w1l

Alistake In England excepting 1n the cases where
proof of mens 1ea 1s unnecessary a bona fide mistake
as to matters of {ict would be availble as a detence
to a cime But ignorance of law cannot be a
defence? In substance mistake as a defence to
crimmal lability at common law must amount either
to the absence of mens 1ea m the accused or where
the act so warrants the accused 1s treated as though
Ins harmful deed had not been an actus reus The
latter may be ilustrated by the case of a person
seang another whom he reasonably though mis
takenly supposes to be commutting a murder 1 order

'-‘ Indian Pcnnl Code s 8f Ratanlal Lav of Crimes 18th

" mlshuq Laas of Ingland 3rd ed Vol 10 p 28)

para 535
"5 1bid p 284 para 525
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to bnng lum before the proper authonties though
1t may n fact tum out that the person seized was
acung 1n self defence This indeed 1s the illustra
von which 15 to be found n the provisions of the
Indian Code reliting to the general exception of mis
tike™ As a rule however mustake negatives mens
rea rather than actus reus  In some cases ignoraniia
facti 15 a good defence for such ignorance many a
ume makes the act wself morally mvoluntary™
Mistake however must be of such a nature that had
the arcumstances supposed to have existed by the
person acting been real they would have prevented
Lability attaching to the person downg the act It
would be no defence if the supposed act would atself
be unlawful The mistake must also be a reasonable
one Fmally the mustike however reasonable must
relate to matters of fact and not to matters of law
Mistake as an exception to crimunal habihty has
under the Indian Code 1n substance the same require
ments # The law provides expressly that the mis
trke has to be 1 mistike of fact and not a mistake
of law and the person doing the act should have done
1t i good farth which as we have seen imports due
cwre and attention That requirement ntroduces
the jdea that the mistake must s in English law be
- reasonable one A statute may of course expressly
or by mplication exclude the defence of mistake In
165 79

771 Hale PC 42 henny op at p 47 note 2
o5 56 79 P
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such cases the exemption Irom liability will not be
wailable i India as well as in Ingland

Husband and Wife The presumption existed at
common law n the case of certam crmes that where

%4 crime was committed by a wife i the presence of

her husband the wife acted under the coercion of
the husband 7 The wife w1s supposed to be subject
to such powerful influences by the husband that she
was 1n some cases which were not defined, excused
on the assumption that she was acting under the
husband s nfluence 8 There was also assumed to
be such a community of intercst between them that
neither could bring any cnimunal charge agamst the
other except 1n regird to personal injuries inflicted
by the one upon the other8t Nor could a husband
and wife m England be convicted of conspiracy if
they were the only partses to 1t 8

The law however in Lngland has been substan
tially altered since the days of the enactment of the
Indian Penal Code The Larceny Act of 1916 wiich
re-enacts section 12 of the Married Women s Property
Act 1882 provides that spouses may be consicted
of stealing each others goods when they are hving
apart or when the taking 1s effected with a view to
their doing so 8 The irrebutable presumption that

7 Halsbury Laus of England 3rd ed Vol 10 p 291
para 542

80 Stephen Dig Crim Lauw Art 30 Brouny 4tt Gen for
New Zealand [1898] A C 234

0 The Queen v The Lord Mayor of London (1886) 16

OBD 772 a case of private hbel
. Lmlg Jhina Maags v The Queen [195] AC 126
s 3
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4 woman who commutted an offence mn the presence
of her husband was acting under Ins coercion and
that she incurred no criminal liability was taken away
m 1925 Yet even today m England 1t 15 a good
defence for the woman except mn cases of treason or
murder to prove that she was in fact coerced by her
husband 1n whose presence the crime was commit
ted 8¢
None of these prinaples has 2t any time appled
n India The husband and wife do not m India
constitute one person as mn Lngland before the
Married Women s Property Act 1882 for the purpose
of enminal law and they would be hable for theft
for removing each others property with a dishonest
intention® This difference between the Englsh
common law and the Indimn Code derves from the
fact that nerther under the Hmndu nor the Mahome
din law there exists for the purpose of cmwnal I
the presumption that a husbind and wife coustitute
one person It may be sud that the framers of the
Indian Code were 1n this respect well ahead of the
Enghsh lan

There 15 m India a provision which exempts the
wife only from liability from the crime of harbounng
her husband who 15 a deserter from the army
nuy or air force 8 Neither a husband nor 2 wile
meurs crmmnal hability by harbouring the other
spouse who his commutted an offence or who has

&+ Crmunal Jusuce Aq 1925 (15 & 16 Ceo ‘5 c 86 s 47

S Ratanlal "Low of Crimes 18th ed p Bis
*¢ Indian lenal Code s 136
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escaped from custody ® These provistons may be
compared to what Loglish Jaw provides in regard to
the wife who 1s protected 1f she hdes the husband
from justice after he has committed an offence even
though the offence be one of treason  This 1s said
to be based on a wifes duty to axd her husband and
to keep lus secrets This protection 1t appears,
however will not apply where there are special
statutory provisions to the contrary as in the case
of a deserter from the army ** A husband however
does not enjoy 1 sumlar exemption when he assists
a felonious wife?

Heads of State and other prinleged persons Among
the legally abnormal persons in crimmnal law are
mcluded the heads of foreign States the ambassadors
of foreign countries their families secretaries and
ather attachés and employees of the legation who
enjoy mmmumty from cnimnal junsdiction 9 It 1s
not certain whether this immunity which 1s asserted
by writers on nternational law s sanctioned by the
English courts  Assuming however that this diplo
matic immunsty from jurisdiction exusts 1t 1s capable
of being wared In England there are however
various statutory provisions conferring diplomatic

87 Ilid ss 212 216 and 2164

88 Army Act 1831 s 153 (1)

4 henny op at p 90

90 Oppenhenn s International Law 8th ed Vol 1 790
792 809 810 812 e
54;‘ Halsbury Laws of Lngland 3rd ed Vol 10 p 202 para
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mmmunities from avil and crimmal hability to am
bassadors and diplomatic staff 92

Though some provisions have been made i the
Indian Procedural Code n regard to the smmunity of
privileged persons from cvil proceedings no spec
fic statutory provision 1s to be found n Indha confer
nng immumity from crmunal junisdiction on the
heads of foreign States ambassadors and diplomatic
staff  Notwithstanding the absence of such provi
sions well established rules of international law and
judicial dectsions . England are however in thi
respect applied in India  One of the directive prin
ciples mn the Indian Constitution provides that the
State shall endeavour to mamntan just and honour
able relations between nations and foster respect for
nternational Iaw 1n the dealings of orgamsed peoples
with one another 92

Self Defence 1t has often been stated that m
England death nflicted by a man 1n self defence
agamst an unlawful attack would be a case of justi
fiable homiade But Blackstone pointed out that
this was too wide and based upon misconception for
such a homiaide could only be justified when the
attack resisted was 1tself a felonious one and m such
cases the homicide would be justified by the fact that
1t was effected 1n order to prevent a caputal felony
Homiaide 1n self-defence would therefore be caught

92 Diplomatic Provleoes Act 1708 (9 Anne ¢ 12) Diplom3,
fic Immumties {Commonwealth Countnies and Republic &
2

Ireland) Act 1992 (15 & 16 Geo 68 1 Eiz 2 ¢ 18)
tic Immumuies Restuctions Act 1955 (4 Elz 2 ¢ 2
9 Indian Constitution Art 51

Diploma
D
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by the ancient rule of strict liability and the Liller
could only be saved by the kings mercy? Nowa
days of course homicide 1n, reasonable self-defence
does not myohe the killer 1n any legal hiability

In India however the Penal Code mn terms
declares that every person has subject to certain
restrictions mentioned 1n the statute a nght to
private defence of the body agamst offences affecting
the human body and against certun offences relating
to property % The nght of priate defence m no
case extends to mflicing more harm than 1s neces<ary
for the purpose of defence Nor 1s there a night of
private defence 1 cases in which there 15 time to
have recourse to the protection of the public autho
rittes  The night of prvate defence cannot be avail
ed of agamnst acts done by 1 public servant or under
the direction of a public servant acting 1n good farth
under colour of his office even though the act may
not be strictly justifiable 1n law 1if the act does not
reasonably cause apprehenston of death or grievous
mnjury %

The justification grven by the authors of the Code
for enacting the right of self defence mn somewht
hiberal terms 1s mteresing It may be thought that
we have allowed too great a latitude to the exercise
of this mght and we are ourselves of opmion that
if we had been framing laws for a bold and high
spirited people accustomed to take the law into their

#¢ henny op a{Cothp s”é.'7“5

" Indun Pcnnl
S ind s
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own hand and to go beyond the line of moderation
m repelling njury 1t would have been fit to provide
additronal restrictions  In this country the danger
1s on the other side the people are too little dispos
ed to help themselves Under these crcumstances
we are desirous rather to rouse and encourage a manly
spirit among the people than to multiply restrictions
on the exercse of the night of self-defence 7
Provocation  For many centuries the common law
has recognised that if 1t be proved that the misdeed
was done under the influence of irresistible impulse
the cniminal Iitbihity though not entirely removed
may be reduced Thus there would be a lesser ability
1f an intentional homicide 1s commtted by a person
who has been so provoked by 1n attack made upon
him that he has suddenly and temporanly lost Ius
selfcontrol 1nd has done the 1ct 1 the ungoyvernable
passion of the moment Thus Coke drew a distinc
tion between an 1ntentronal hilling 1n hot blood and
an intentronal kilhng when the blood was cool (2
Alling sedato antmo) speaking of the latter as cover
g a case where one hilleth another without any
provocation on the part of lum that 1s slan 9 The
earlier authorities sometimes confused homicide
under provocatton with homicide 1n self-defence
because 1n those days the consequences were much
the same 1 ether case Now however though
1 de 1in r ble self-defence does not involve
crimnal lability 1f the act 1s done under provoca

7 Whitley Stokes An«lo Induan Code Vol 1 p 17
" henny op at p
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won st will sull be the felony of manslaughter
pumishable with a maximum of unprsonment for
life 9

In India 1t 1s provided that lability will not attach
for the graver offence of murder to 2 person who
commuts homade whilst deprived of the power of
selicontrol by grave and sudden provocation and
cavses the death of either the person who gave the
provocatton or of any other person by mistake or
wccident  Anything done by 1 public servant in the
lawful exerase of his powers or by any person mn the
lanful exercise of the might to privite defence will
not amount to provocition Nor will a person who
sechs the provocatron as an excuse for killing or do
g harm to any person be protected on the ground
of this exceptional liabiity  In England mere words
or gestures not accompanied by anything of such a
sertous character as a blow will not be sufficient to
reduce the crime to manslaughter The authors of
the Indian Code however retused to draw such 2
distinction stating that they greatly doubted whether
any good reason could be asmgned {or it They
observed It 15 an mdisputable fact that gross
wsults by word or gesture hive 1S great a tendency
o move Mmany persons to violent passion as dangerous
or panful bodily wmjuries nor does 1t ppear to us
hat passion exented by msult 1s entitled to less 1n
dulgence than passion excited by pamn ! In Indian
1w provecation reduces habihty not only i regard

" ihd

‘7 182
P Raaanlal op <t 18th & p B
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own hand and to go beyond the line of moderation
m repelling ijurv 1t would have been fit 10 provide
additional yestrictions In this country the danger
15 on the other side the people are too little dispos
ed to help themselves Under these circumstances
we re desirous rather to rouse and encourage a2 manly
spirit among the people than to multiply restrictions
on the exercise of the nght of self-defence 2
Provacation Tor many centurses the common law
has recogmised that if 1t be proved that the misdeed
was dorte under the influence of irresisuble 1mpulse
the cniminal hability though not entirely removed
may be reduced Thus there would be a lesser habulity
1f an ntentional homade 15 commtted by a person
who has been so provoked by n attack made upon
lum thit he has suddenly and temporanly lost tus
sell-control and has done the nct m the ungovernable
pussion of the moment Thus Coke drew a distinc
tion between n 1ntentional kalhing 1 hot blood and
an ntentional kalling when the blood was cool (2
Lilhing sedato ammo) spenlang of the latter as cover
mg a case where one killeth another without amy
provocation on the part of him that 1s slun 9 The
earlier authorsties sometumes c¢onfused homiade
under provociion with homiade in self-defence &
because n those days the consequences were much
the same i esther case Now, however though
hormaide 1n reasonable self-defence does not snvolse
criminal habilny b the act 1s done under provoca

7 Whatley Stohes Angln Indun Code Yol 1 p 17
#¢ henny op at
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to homiade but also 1n regard to lesser offences hke
grievous or sumple hurt or assault a lesser punish
ment being anarded to the offender The provoca
tion has however n each case to be sudden and
grave

Degrees of crimunality A person may incur eniminal
Trability 1n respect of an offence 1n various ways  He
may personally commit 1t He may partiapate 1n
11s commussion though he does no act himself He
may set some other agency to work with a view to
the commussion of the offence or he may help the
offender after the act with a view to screemng im
from justice ‘These modes or degrees of complicity
m crimes are treated i Enghsh law under the head
of prinaipals 1n the first or second degree and acces
sories before or after the act It would appear that
the word prinapal 1n cnmmal Iaw suggests the
very converse of what one would understand by 1t
m the law of contract The accessory m crimmnal
Iaw proposes in act and the prinapal carnes 1t out
while 1n the luw of contract and tort the prinapal
authorises the act and the agent carnes it out?

In the Indian Code the different degrees of com
phaty i enme are bised on the mnner 1 which
the person churged has become nssociated with the
cnime  There s no distinction s 1 Fnglind be
tween prinapals in the first and second degree  An
abettor in Indian law correspouds closely to an acces
sory before the fact English law  The prosvssions
corresponding to an accessory after the fact are scat

2 henny op at P 89
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When however this 1s not 50 an attempt to commit
a crme 1s treated 1s a misdemeanour 1t common lw
The Indian Code contains a chapter dealing with
attempts to commut offences Under the Indian
Code attempts to commut offences are sometimes
made crimes by the provision dealing with the com
mnssion of the offence atself  Onc may sllustrate thus
by a reference to the offence of wiging wir agunst
the Government of India 1t 15 provided that who
ever wages war aganst the Government of Indin or
attempts to wage such war or abets the waging of
such war shall be pumshed i a certan manner?
Apart from such provistons there 1s 1 general pro
vision dealing with attempts to commt offences
which have not been made pumshable under speut
fic provisons® This general provision mahkes 1t
clear that m order that an attempt may be a crime
an overt act 1s necessary m India as i England A
person will not mncur crimnal litbility for attempt
mg to commit an offence unless he does any act
towards the commsion of the offence  Thus an
attempt becomes a cnime only when 1t reaches 2
pomnt at which an act 15 done towards the commission
of the offence A man cwunot be pumshed merely
for having formed a design to commt a crime  He
can be punished only when he does something defi
nite m pursuance of his design  He would then be
punished as 1f the cnime towards the commussion of
which he had done an overt 1ct had been commutted

¢ Indian Penal Code ss 121 120 and 39
Wibd s
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Ingland® Under the Indian law a person 1s sud to
abet an offence by amiding 1t 1f he does n 1ct or omits
to do an act before or 2t the time of 1ts commusston
and thus intentionally facihitates 1ts commussion
Attempt An attempt necessarily 1mplies an 1nten
tion to achieve a result which the person domng the
act his failed to bring about It may be sud that
an attempt 1mplies intention m action  An attempt
1s an overt act It differs from the attempted crime
m this that the act has failed to bring the desired
result 8 To constitute an attempt it common lw
there has to be an overt act as well s mens rea
Any overt act of preparition committed after the
mtentton to commut the crime has been formed and
tended towrds the commussion of 1t 15 n attempt
to commut 1t In any case when the connection
between the overt act of preparation and the com
mussion of the crime 1s clear the fact that the attempt
has been frustrated does not prevent 1t from creiting
2 cnmmnal habihty Xt has becn sometimes urged
that on principle an attempt which could not pos
sibly succeed should not be regarded as a crimmal
attempt and should not be pumishable It would
however now appenr well established that the impos
sibility of performance does not per se render the at
tempt harmless In England it appewrs that miny
attempts to commit crimes are themselves treated s
cnimes speci1l pumshments bemng provided for them
? Mayne Criminal Las of India dth ed Pt Il p 247

henny of at p 339
T Hotebs Comimon La p o5
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When however this 1s not so, an attempt to commit
a crime 15 treated 1s 2 misdemennour 1t common Iw
The Indian Code contamns a chapter deiling with
attempts to commit offences Under the Indian
Code attempts to commut offences are sometimes
made crimes by the provision dealing with the com
mussion of the offence itself  One may llustrate this
by a reference to the offence of waging war against
the Government of Indin It 1s provided that who
ever wages war agamst the Government of India or
attempts to wage such wair or abets the wagmg of
such war shall be punished 1 a1 certun manner?
Apart from such provisions there 1s a general pro
vision dealing with attempts to commt offences
which have not been made pumishable under spect
fic provisions1® This general provision mnkes it
clear that m order that an attempt may be a crime
an overt 1ct 15 necessary 11 India as mn England A
person will not wmcur cnmnal linbility for attempt
mg to commit an offence unless he does any act
towards the commussion of the offence  Thus an
attempt becomes a crime only when it reaches 1
pomt at which an act 1s done towards the commission
of the offence A man cinnot be punished merely
for having formed a design to commit a cime  He
can be pumshed only when he does something defi
nite mn pursuance of his design  He would then be
punished as if the cnme towards the commission of
which he had done an overt act had been commutted

¢ Indian l’cnnl Code ss 121 125 and 39
wikid s 511
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Naturally very often the question arises at what stage
on the wav to a completed offence does a person act
towards the commussion of 1t1' The difficulty
judging whether there has been an attempt punish
able as a cime 15 the same 1 England as i India
It may be that some acts may be attempts or musde
meanours even though they could not have resulted
n 2 cnme unless followed by other acts on the part
ol the wrongdoer! One may ilustrate this by a
reference to the case where a man was convicted of z
criminal attempt when he had lighted a match with
1ntent to set fire to a haystack though he blew 1t out
on seemng that he was watched ™ The posinon 1n
India 1s not different and there have been numerous
aecistons which have drawn a hine between what may
be regarded as mere acts of preparation and overt
acts which amount to an attempt The Indian courts
have applied the well wccepted princple that the law
can Afford to diregard a mere cnmmmal mtent but
that 1t must ntervene when the mtent 15 accompant

ed by acts which are sufficiently proximate to the
cnime attempted

PuNISHMENT

1t may perbaps be said that the Indian Code takes
much greater care than Fnglish law to differentiate
between the possble shades of offences and to gradu

1 Afayne Crimunal Law of Indw 4lh ed Pc Hp 90

1 Holmes Common Law pp 6
WR v Cross (1809 1 F & T 511
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ate the maximum pumshment for each offence In a
ystem of punishment so framed necessarily much less
s left to the discretion of the judge!t Both the
English and Indian law have progressed in the mat
ter of pumishment  In England the Crimmnal Justice
Act of 1948 has provided i effect that any court may
fine an offender convicted for felony (not being
felony for which the sentence 1s fived by law) 1n heu
of or 1n addwon to dealing with him n any other
manner that the court may have power to do’ This
indeed was the law enacted as far back as 1860
the Indian Code The absence of 2 fine as a general
pumshment for felony was a difference between
Indian and English law ¢ On the other hand the
Indian Code continued to have forfeiture of property
as a punshment for certain political offences and
offences punishible with death tll 1921 when 1t was
vbolished by the repeal of certan sections of the
Code? In England forfeiture for felony and trea
son were abolished as early as 187018 The abolition
of the pumishment of whipping 1n most cases
Lngland by the Criminal Justice Act of 1948 was
followed by smmlar legislation 1n India in 195519

14 Sir Ronald k. Wilson Comparatice Tables of Fnglsh and
Indian Las 1890 (London) p 12

13 henny of at p 31%

24 5ir Ronald k. Wilson op at p 6

12 Indian Penal Codc ss 61 62 (repeated h, et 16 of 1921)
Rawsnfal op at p

“‘Follulurc Act 1510 (33 & 34 Vit ¢ 23) henny op o
9
Py Cnmimal Justice At 1913 s 2 Abohiwon of Whipping
Act 1992
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Thus 1n some cues where the Indiin Code was
precse and 1head of the common lww Inglsh
statutes hive subsequently supplemented the com
mon Inw  In other matters where the Indian Code
had lagged behind Inglish common and statnte Law
legistation 1n India has tred to kecp pace with the
developments i Englind

A prousion i the Indan Code deserves notice
because of s simlanty to the prousion 1w the
Fnghsh Bill of Rughts that excessive fines ought not
to be mmposed It reads Where no sum 15 express
ed to whnch a fine mry extend the amount of fine
to wich the offender 1s Irable s unhmited but shall
nat be excessive 0
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Procedure Code mot only gnes the right to make
complaints to private persons but it makes 1t 1ncum
bent on the public 10 gne formation to the pohice
of the commussion or the intended commussion of cer
tun offences ™ The duty of aring magistrates ind
police officers m making arrests and in preventing
certun offences 15 tlso faid on the public®® The
Code also entatles private persons to arrest persons in
certamn cases and make over persons so wrested wath
out unnccessary dely o 1 police officer ™ The law
enjotns 1l persons to attend before magistrates and
police officers to give evidence about the commussion
of offcnces within thar coguzance whenever catled
upan to do so !

Large powers hve been entrusted to the pohice for
conducting i esugrions mto offences stated to have
been commtted  Offences are for tlus purpoce
divided broadly o twa dasses called cognizable
and non-cognizable The broad distinction between
these two classes of offences 1s that though 1 police
afficer on recespt of information of the commission of
1 cogmirable offence has the power to commence 1n
investigation and 1o make arrests he has no such
power 10 the e3¢ of nencognirible offences unless
the wnesigation as awthoriced by a competent mags
trate  The Code has placed upon every police off cer

2 Cpimninal Piocedure Code 1098 5 4t
npd s 40
""'(f 28 of Naters s W H Smeh o Son gotr, 1
| )
3 Cnminal Procedure Cole 10 % (68
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Thus 1 some cases where the Indan Code »as
precise and ahead of the common law Englsh
statutes have subsequently supplemented the com
mon law In other matiers where the Indian Code
had lagged behind English common and statutc faw
fegislation 1 Indsn has tred 1o heep pace with the
developments 1n I'ngland

A protsion i the Indiin Code deserves notice
because of 1ts sumiwnty to the provsion m the
English Bill of Raghts thit excessive fines ought not
to be imposed It reads Where no sum 1s express
ed to which 1 fine may extend the mmount of fine
to wich the offender 15 Inble 15 unlumted but shall
not be excessne 0

CrivINAT PPOCEDURE

A ghmpse 1t the manner i which these who bue
committed cnimes are brought hefore the courts i
India d tried by them will complete the picture of
the broad similanity of the workmg of the system of
cniminal law 1 Ingland and Indnn

The repression of crime being a matter of serious
importance to the community the Indian law pro
vides that offences may be brought to the notie of
the authorities ewher through the agency of the
police whose duty 15 to enforce law and order or by
private persons Cases may be started before the
criminal courts exther on reports made by the police
or on complamts lodged by private persons 1h¢

.

30 Indian Penal Code s 03
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Procedure Code not only gnes the right to make
complunts to privtte persons but 1t makes 1t meum
bent on the public o gne information to the police
of the commission or the ded ¢ of cer
tun offences ™ The duty of uding magstrates
palice officers 1r makung arrests wd 1 presenung
certun offences 15 lso faid on the public®  The
Code 1lso entitles privite persons to 1rrest persons 1
certun cases md make over persons so arrested with
out unnecessary delay to @ pohee officer 3 The Inw
wnjoms il persans to ttend before magistrates and
police officers to give evidence about the commussion
of offences within their cogmzance whenever called
upon to do so ¢

Large powers hve been entrusted to the police for
conducting insestigatrons nto offences stated to hnve
been commutted  Offences e for this purpose
divided broadls mte two classes called cognszable
and non-cogmzable The broad disinction between
these tho classes of offences 1s that though 2 police
officer on receipt of information of the commusuon of
a cogmrable offence has the power to commence an
imvestigauon and to make arrests he s no such
powver 1w the cae of noncogmzible offeaces unless
the imvestigation as authonsed by a competent nagi
trate The Code has placed upon evers police nicer

3 Lommal Pronlure Crale 157 0§
LR L B B

By 80 of Balesy WO Sk S {11
AR 5%

3 Cominal Proce e Cade s ™ 12
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Thus 1n some cises where the Indian Code was
prease and ahead of the common law Inglish
statutes have subsequently supplemented the com
mwon law In other matters where the Indin Code
had lagged behind English common and statute law
legislation 1n Indin has tried to Leep pace with the
deselopments i England

A provision 1n the Indinn Code deserves notice
because of 1its simlwnty to the provision in the
English Bill of Rights that excessive fines ought not
to be imposed It reads Where no sum 1s express
ed to which a fine may extend the amount of fine
to wiuch the offender 1s lrable 15 unhimited but shall
not be excesstve 9

CRivinal PROCEDURE

A glimpse at the manner m which those who have
commuitted crimes are brought before the courts n
India and tried by them will complete the picture of
the broad similanity of the working of the system of
criminal Jaw i Ingland and India

The repression of crime bemg 2 matter of serious
importance to the commumty the Indian law pro
vides that offences may be brought to the notice of
the authorities esther through the agency of the
police whose duty 1s to enforce law 1nd order or by
private persons  Cases may be started before the
criminal courts either on reports made by the police
or on complamts lodged by private persons The

N

20 Indtan Penal Code s 63
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Procedure Code not only gunes the night to make
complunts to prvate persons but 1t makes 1t incum
bent on the pubhc to gue information to the police
of the commission or the intended commussion of cer
wn offences-!  The duty of uding magistrates and
police officers i miking arrests and m prevenung
certun offences 1s also laid on the public  The
Code 1lso entitles privite persons to arrest persons in
certain cases and mtke over persons so arrested with
out unnecessary del1y to a police officer **  The law
enjoins all persons to attend before magstrates and
police officers to gne esidence about the commussion
of offences within therr cogmzance whenever called
upon to do so2t

Large powers hive been entrusted to the police for
conducting mvestigations nto offences stated to hate
been commutted Offences are for this purpose
divided broadly mto two classes called cognizable
and non-cognizable The broad distinction between
these two classes of offences 1s that though a police
officer on receipt of information of the commission of
a cognizable offence has the power to commence an
mvestigation and to make arrests he has no such
power 1 the case of non cogmzable offences unless
the nvestigation 1s authorised by a competent magss
trate  The Code has placed upon every police officer

21 Crimmal Procedure Code 1898 s 44
22fbid s 42

2Ibd s 59 ¢ Wallersv 1 H Smuth & Son [1914] 1
KB 53

24 Cruminal Procedure Code ss 50 160
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the general duty to interpose and prevent to the best
of his ability the commission of any cogmzable
offence

As cogmizable offences are offences of a serzous
nature the Code requires the police to nvestigate
them on their own authority the need for immedrate
action being imperative 1n such cases During the
course of their investigation the police are empower
ed to make searches order production of documents
and things seize any suspicious property call wit
nesses requinng them to attend any court and arrest
without warrant on therr own responsibility persons
suspected of having been gwilty of the offence In
such cases the msestigation results 1n a police report
upon which proceedings 1n respect of the offence are
mutiated before a magistrate  In dealing with non
cogmzable offences the police would have no such
powers unless an investigation 13 ordered by a
magistrate  On complamts by pnivate persons the
magsstrate 1f he 15 satisfied that there 1s a case for
mquiry directs the police to make a prelimnary
nvestigation before permutting proceedings upon the
complaint to be adopted Apart from conducting
mvestigation the pohice also have powers to anti
apate offences which are imntended to be committed
and take steps to prevent them *¢

As crime 15 2 wrong to society generally the right
to imtiate crimnal proceedings in respect of it
belongs not only to the party mjured but to all
other persons who may be cognizant of the commis

s Cniminal Procedure Code ss 149153
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sion of the cnme The State as the representatie
of the commumty 15 the real prosecutor n all cr1
minal proceedings A crimunal proceeding 1s there
fore not permutted to abate by reason merely of the
absence or death of a complamant " Nor 1s there
unless the statute expressly so provides a persed of
hmutatton  for the institution of proceedings n
respect of a crime?? The nght to start crimmal
proceedings 15 however restrscted to the person
aggrieved m regard to certasn offences such as defa
mation offences against marnage martal ms
behaviour and adultery 28 Proceedmgs cannot be
started 1n respect of offences which relate to the con
tempt of the authonty of a public servant offences
agamnst public justice and similar matters unless a
complamt 15 lodged by a person 1n authority or the
sanction of a specified authority has been ohtamned ?
The Indiant law makes a provision for the com
pounding with or without the permission of the court
of certain offences®0 In respect of these offences
particularly in the case of those which can be com
pounded without permission the crimmnal proceed
mgs may be regarded as bemg in the nature of
personal actions the complainant bemng competent
to put an end to them This would seem to be
different in England where a prosecution settled and
2¢ Ha ara Singh v Emperor (1922) 22 CrL ] 166
5"!7 Queen Empress v Nageshappa Pas (1895) TL R 20 Bom
3 Ciminal Procedure Code 55 198 1994

29 Iid s 195 196 197
30 Ibd s 345
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1bandoned by the original prosecutor may be taken
up by the Attorney General or even by a pnvate
person 3t

The manner of trial of offences varies broadly
speaking according to the seriousness of the offence
The more serious the offence the greater the ela
borateness of the procedure No sentence of impri
sonment exceeding three months can be passed n
cases tried 1n a summary manner Offences which
merit 2 severer punishment are tried as warrnt cases
with a more detailed procedure Offences of a sull
graver nature can only be tried by a court of session
or 1t High Court and a specal procedure 1s
provided *

There 1s also a luerarchy of courts for dealing with
cniminal offences  Describing the English system of
crimmnal courts the Law Commission of India 1 a
recent report obseried  The above description
shows that our system of crtmunal courts 1s substan
tilly similar to the Enghsh system 32

The Trnal The fundimental princples which
govern the tnal of a person accused of cnme under
the British system of junsprudence also obtun mn
Indin  As 1n Ingland 1t 1s for the prosecutor to
prove the charge that has been Jud aganst the necus
ed  The proof must be beyond reasonable doubt 3¢

JUR v Jood (183 3 1 & A4 5T henny op o 439

3 Crumnal Procedute Code 1893 chaps 2

53 Report of the Law Commusion Vol If p 7|9

34 Hlakbury 3rd ed Yol 10 p Uﬁ para 800 Sarlar
The Indian Tiidence Lct 19ih of 7%9 and decisions
noted there
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The courts are to be open to the publics+ The
witnesses have to give their evidence 1n the presence
of the accused petson®® and the accused has the right
to cross examne them after they have been eximined
by the prosecutor 3 The accused or his advocate 15
entitled to urge arguments 1 his defence  Once the
court comes to a decision of acqurttal or conviction
the 1ccused cannot be charged again with the same
offence3® As in England the public prosecutor 1
regrded as a representative of the State a mimster
of justice assisting 1 1ts admunistration  He has no
nterest 1 procuring 1 consiction  He 15 concerned
only that the truth should be known and that the
real offender be convicted ® A judge may not be
personilly interested 1n the cases wluch he tries the
masim being Nemo debet esse judex in propria sua
causa *°

It may truly be sasd that not only does the mode
of tral m India assure to the accused 1 fair deal
as 1 England but the manper and procedure of trial
are but a modification of the English system sumited
to Indran condittons It has been said that freedom
15 not so much a matter of the formulation of sonor

33 Crimmal Pmccdure Code s 352
3 tid s
a7 ‘l;m!mn E\ldcncc Act s 138 Cnimnat Procedure Code

3% Cnimunal Procedure Code s 403

3R v Puddick (1865) 4 ¥ & F 497 499 Halsbury 3rd
iao d\g} 10 chlmkmm 761 k;;my oprnl 50> ated

T ewart am Ranjan Roy v Imperor AIR
(1915) Cal 51> an > pera

49 Crinunal Pmcedurc Codc s 556 Serjeant & Ors « Dale
RIH TQARD 85 ¥

»
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ous abstractions as of protecting the rights of each
single person 1n the State The test of freedom lies
1 the nghts of the individual and 1n the readmess
of the law—particularly the criminal law—to up
hold them 4 As we shall see Iater the Indian Bill
of Rights guarantees to the indmvdual his freedom
The Indian Crimunal law helps him to enjoy and
uphold 1t

4tF T Giles The Crimunal Lav 12



CuarTER 4
THE INDIAN CONSTITUTION

THE structure of the Indian Constitution 1s said to
be charactensstically British  The machmery of
overnment 1s_essentially B

collection_of British_constitutional _conventions has.,
apparently been ncorporated as comventious. *

The bwlders of the Indian Constitution not only
drew largely from the collection of Brstish ideas and
nstitutions which was Indias heritage from British
rule but they also took care to maintain a continurty
with the governmental system which had grown up
under the British They believed not 1 severing
their hinks with the past but rather in treasuring all
that had been useful and to which they had been
accustomed The structure which emerged was
therefore not only basically British n 1ts framework
but took the form of an alteration and extension of
what had previously existed A brief reference to
the ar es and the m which the Con
stitution came 1nto bemng will clanfy the situation

THE BACKGROUND

For about a hundred years before 1935 Briush India
had been governed under a umitary system of govern
“TSit Tor Jenmngs Some Charactenstics of the Indian
Constitution 2

1
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ment - Acts for the government of India passed
from time to time had preseribed the governmental
maciunery  They had gradually liberalised 1t by
troducng an Indiin element into the legislatures
and Iater i the exccutne  The growing demand
for transfer of power mto Indin hands b1d led later
to the introduction of t system of dirrchy under
which there was 1 partial delegition of legislatne
and executne power restricted to certmin subjects
to the provinaal clected legislatures under the Act
of 1919 DNatwthstinding _howeser the system of |
dnrchy _the_Government of Indi continued under
Lone central 1dmi strition_tll the_enactment of the

Government of India Act 1985 That Act was the

“Tirst attempt_to_establish 1 federal golernment an.
Thdrs Sl
““However the historical political and economic
needs which create the urge 1o federalism were com
pletcly absent The unusual nature of the federa
tion sought 1o be created by the Act of 1935 was fully
recognused by 1ts authors  The report of the Joint
glrlnmcn_n\rLCommmec on Indian Constitutional

Reforms stated —Of roursé in thus consertin

ns_state Q> xourse n thus conserting 1
unitary State nto 1 federation we should be talung
2 step for wluch there 15 no_exact hustorical prege
Jlent., Federations_have commonly resulted from an
1greement | lwgnmym,_aamst Tautor
_nomous Gmem@gnvt_sdlgemlgnng_a _defined _pars.
of their sovereignty or 1ut§mmy40 a new central
organism At the present moment the Britssh Indian
Provinces e not even autonomous for they are
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subject to both admimistrative nnd Iegislitive control
of the Government of India and such authomnty as
they exerase has been in the mun devolved upon
them under a statutory rule making power by the
Governor General m Council  We are faced there
fore with the necessity of creating autonomous units
nd_combining thent infe 7 federation by one and
e same act

This_artificial federal scheme was devised mainly
1n_order to_provide and maintain conditions which
power 1nto Indian hands enable Britan fo muntun_,
mﬂﬁ;ﬂgh the autonomous units
created by the Act of 1985 began to function from
1937 the federation emvisaged by the Act never
came 1mto existence

The yewr 1947 witnessed the fruition of the Indian
struggle for freedom a bloodless revolution which
brought about the transfer of power from Britrsh to
Indian hands The manner n which this transfer
was effected was 1n some respects unique ‘The
Britssh Parhament wilnch had governed the country
for ibout 2 century abdicated and by the very
statute by whuch 1t abdscated—the Indin Independ
ence Act—it created a new dommon the Domimon
of Tndia The Act also contained-a-machnery for
the framing of a new Constitution for Indin  The
Constituent Assembly formed under the Act was to
prepare it The Assembly evolved the present Con
stitntion_of the country-+fter_debates_sprexd_aser
three years Wnsum
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tion of 1950 springs out of the parliamentary statute
of 1917

The Assembly had to make 1 difficult decision
On one side was the history of 1 centralised govern
ment 1n Indin for over a hundred years under the
Bniish  The expenence of mternecine divisions and
centrifugal forces in the country pointed to the need
for a strong central government such as a umtary
state might well produce On the other side were
the already exising partly autonomous provircial
untts the Indian states British paramountcy over
which had lapsed and which had to find a place
the Indtan pohity and the federal structure in the Act
of 1935 which attracted them to a federal state The .
lure of the Act of 1935 which contained the frame
work_of such a general government as could well be
worked upon and_turned.into_a_federation suited_to
Indias needs provedarresisible. Indias_adophon
of a federal structure. may thus be traced to_the.
parliamentary statute of 1935

Thus statute had, 1n_maling suitable provisions for
the Government of India naturally drawn largely on,
the pievious Government of India Acts of which it.
was_the_successor In_fact st reproduced in-same

cases the language of some of the earlier Constitu
tﬁ?ﬁl?/lt_s—sfl:;me was _largely_based_on_parha

ton A
mentary legislation which-had_created federations 1n
Canada Austrnha_and‘swg_‘ That_was the
model on which the Constituent_Assembly worked
fashioning the Indan_Constitution

——b T T
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The fighters for Indian freedom who had assembl
ed 1n the Constituent Assembly to shape the countrys
Constitution had no desire to make a break with the
past They were deeply conscious of the mmportance
of contnuty m so far as 1t could be mamtaned con
sistently with the countrys desire for a republican
form of government A careful study was made of
the constitutions of different countries all over the
world 1n an endeavour to dsscover 1deas and provi
sions which might suit Indian conditions and m 1
certain measure these were utihsed The funda
menty rights in the Indian_Constitution have been
mn_the mam nspired by the Constitution of the

Unit. fatés but they

have been modified n the

light of the experience of the United States and of other
countries  But the ground p@_tiﬁe_iqwm
stitutionas to_be | to_be_found_in_the | parliamentary statute
of 1935 which was the result of years of deliberation
an Indiy and in_England 1nd was based on the work
g of the Canadinn _ﬂnd_&wﬂl}unon

Thundnn Constitution 1S a composite constitu
tion compnsumy:tl_gommmlon Eﬁh’e
federation,-the-Umion_of_Inda,_but_nlso_the_consty
tutions_of the constituent states of the Umion  Tlus
resulted from the peculiar nature of the Indian fede
ration_to whiel we have Alieady referred The Indian
federation_did 1ot anise Iike the Australian federa
tion_gut ol 1 JICE between. independent or autonom
ous_states who wanted to come together for thewr
mutul benefit 1n the marter of defence or thesr eco
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nomy surrendering some of their sovereign or 1uto
nomous powers to the general government The
Indian_Provinces were_before 1920 umits formed on’
the_basts_of_admunistrative_conmvenience With Titdle
2utonomy. _of_their own llumgﬁ_cerhm legislitn e

powers had been_devolied upon_them by the central
Gorernment The Indinn Constitution makers had
therefore Iike the frimers of the Act of 1935 to
crette simultaneously 1 general government nd the
consutuent regional units It had also to provide
for a distribution of power betwcen the general and
regional governments 1nd for the manner 1 which
the general and the regroml governments were to

function
The Pritish_mnfluence on the Indinn Constutution
S
1§,rmuestnctcd tOJ(LQergM\Imn _zl(xe Time

work_of-the_Act_of 1935 It 1s far deeper_and more
extensne  The Indimn  Constitution has__drawn

freely upon basic principles of English constitutions
law_ It mcorporates the principles of responsible

gorernment on the _model of the British Cabmet
e T
system We also find mn 1t a_constitition1l head the

President, whose_functions-bear_a_close comparison
e i Sabard
to those_of the hing 1n England
P Bt R

Broip FEATURES

Examiming the mterrelation of the executive nd

legislatne powers 1 the Indian Constitution the

_Supreme_Court of Indi_stated that__Our _Constitu

tion though federal m 1ts structure, 1s_modelled_on.
on though - S OC
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the British pirliamentary system where the executive
1s deemed to hwe the primary rsponsibility for the
formulation of governmental policy and 1ts transmis

sion mnto law though the condition precedent to the
exerase of this responsibtlity 15 1ts retammng the

confidence of the legislitive branch of the state

In the Indian Constitution therefore we have the
same system of parliamentary executive as 1 Eng

Iand and the Counal of Mimsters consisting 1s 1t
does of the members of the legislature 1s Ifhe—the-
Britsh Cabmnet, a hyphen wlhich joms a2 buchle
hnch Tastens the legislatne part oF the state o the
Lxequine pat -

A broad suniey of the structure of the general
or Union Government under the Constitution will
convince us that 1t 1s based on the Briush and the
piliamentary system no doubt with some notable
differences arsing m put out of the basic difference
that the Indian Union 1s a federal and not a unitary
government

The Constitution divides the funcuions of the
Union nto the three categories of executnve legisla
tie and judieanl functions follewing the pattein of
the British North Amenca Act and the Common
wealth of Australia Act  Though this divsion of
functions 1s not based on the doctrine of separation
of powers as in the United States yet there 1s 2 broad
division of functions between the approprate autho
nties so that for eximple the legislature wiil not

2
scl]{a: éghnzbsckaérh]am)a Rapur v State of Punjab (1945) 2
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be entitled to arrogate to atself the judicial function
of adjudication  The Indian Constitution has not
indeed recogmised the doctrne of separation of
powers 1n 1ts absolute ngidity but the functions of
the different parts or branches of the government
have been sufficiently differentiated and consequently
1t can very well be said that our Constitution does
not contemplate assumption by one organ or part
of the state of functions that essentially belong to
amother 3 Ths will no doubt strike one accustom
ed to the established supremacy of Parliament in
England as unusual In the course of 1ts historical
development Parhament has performed and 1 a way
still performs judicial functions Indeed the expres
sion  Court of Parl 3 not familir to
English lawyers However 7 differentiation of the
functions of different departments 1s an invanable
feature of all wntten consututions The very pur
pose of a written constitution 1s the demarcation of
the powers of different departments of government so
that the exeraise of their powers m1y be himited to
therr parucular fields  In countries governed by a
written constitution as Indin 15 the supreme autho
rity 1s not Parlament but the constitution  Con
trsting 1t with the supremacy of Parliament Dicey
has characterised 1t as the supremacy of the constitu
uon

‘The executnve power of the Indian Union 1s vested
m an elected head the Presudent of Indin¢ He

31bid 235736
4 Indian Constitution Arts 52 53 and 5t
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holds office for a term of five years and may be
removed from office by impeachment for violation
of the Constitution The executtve functions of the
Union extend as i the Canadian Constitution to all
matters with respect of which the Union Parhament
may make laws® The President has to exerase his
powers with the aid and advice of his Counail of
Minsters of which the Prime Munister 15 the head ¢
The Prime Minister 1s apponted by the President
and the members of the Council of Mimisters are also
apponted by bim on the adwuce of the Prime
Mster The Mimsters are to hold office dunng
the pleasure of the President and the Counal of
Mimsters 15 to be collecuvely responmble to the
House of the People? The House of the People 15
a part of the Parlinment of the Union of India which
consists of the President and two Houses the Coun
al of States and the House of the People The
House of the People corresponds to the House of
Commons mn England being elected dmectly by the
people of India on an adult suffrage on a popula
tion basis  The Council of States 15 in a way strlar
to the Upper House m Lnghnd though 1t 1s almost
wholly elected and has no hereditary element 1 1t
It 1s composed mainly of representatnes elected by
the Legislatne Assembhes of the States consttuting
the Indian Union
Slnd  Art 73 $iid At ™
I Are 75
13
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‘THE PRESIDENT

The designation of the head 15 President and his
being elected creates an impression that the President
of India would have the powers of the clnef execu
tne 1 the Amencan Constitution But the
resemblance ends with the name guen to the chief
executive and the manner of his selecton  The Con
stitution no doubt assigns to the President numerous
and most important functions Not only has he to
perform functions as the chef executne of the
Union Government but he 15 alse a lmb of the
Union legisliture  Bills passed by the Houses of
Parhament have to be presented to the President for
his assent before they become law  When a Bill 15 so
presented he has to declare that either he assents to
the Bill or he withholds assent therefrom He may
also return certamn Bulls to the Houses of Parliament
requesting their reconsideration  The supreme com
mand of the defence forces of the Union 15 vested
i the Pressident  He has in that capacity powers
1 regard to the appomtment disciphine disposttion
and the use of armed forces The Constitution also
vests m him power to create vanous statutory autho
rities m whom are vested the performance of differ
ent funcuons

However we must not forget that the Constitution
requires the President to act with the -ud and
advice of lis Counal of Mimsters This may be
said to be one of the hey provisions of the Con
stitutton The phraseology has been borrowed from
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mformally so that he may make Ins views known
without rejecting or suspending action on formal
wvice  In the long run he may esther accept the
wlsece or find 1 new method but Jus views ought to
carry weight and may modify the advice he
recenes The Inditn Constitution requires the
Prime Minister to communicate to the President all
decsions of hus Cabinet furmsh to him all the mfor
maton he my call for and if so required by the
President submst for the constderation of his Cabr
nct any matter on which a deaision has been taken by
2 Mmister and which has not been considered bv the
Cabinet® These provisions contemplate the Prime
Mumster as representing the Councl of Mimsters
bemg the channel of communication between the
President on the one hand and the Counal of
Ministers on the other These appear to be the
means by which the President may do the persuad
g The close analogy between the President of
the Indian Union as its constitutional head and the
sovereign m Great Britamn 1s apparent Healthy
conventions enibling the President to exercise the
weight and mfluence wiich should legitimately
belong to the constitutional head of the Indiman
Union have started and will become established 1n
course of time 1s n the cise of the monarch 1n
Englnd

1t follows therelore that the executine power m
the Indian Constitutton 1s really tvested mn the
Mimisters or the Cabmet as in England  The

slind Art 78



The Indian Conslitulion 189

Cabuinet enjoyng s 1t does a mujonty in the legis
lature concentrates m 1tself the virtual control of
both legislative and executine functions and as the
Ministers constituting the Cabinet are presumably
agreed on fundamentals and act on the princple of
collective responsibility the most important ques
tions of policy are all formulated by them ® This
fusion of the executne and the legislature the res
ponsibility of government Iying with the Counal of
Munisters who are 1n turn responsible to the legs
lature, 15 1 substance a reproduction of the British
Cabinet system evolved in the course of years by
Enghsh constitutional precedent

PARLIAMENT

As 1n England the Lower House 15 thie predomnant
House A Money Bill which has 1n the Constitu
tion much the same meaming as in England can be
mntroduced only mn the House of the People After
a Money Bsll has been passed by the House of the
People 1t 15 transmutted to the Counal of States for
s rec dation: The rec dations of
that House however may either be accepted or
rejected by the Lower House If these recommenda
tions are not accepted by the Lower House the Bill
15 t0 be deemed to have been passed by both the
Houses 1n the form m which 1t was passed by the
House of the People without any of the amendments

® Rai Sahib Ram
SCR 225 236237

Jawaya Rapur v State of Punjab (19:5) 2
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recommended by the Council of States® Provistons
are however made for a joint sitting of both Houses
n certain cases but that procedure has no applica
tion to 1 Money Bill 1t

The procedure n financial matters providing for
an annual finanaial statement of the estimated
receipts and expenditure submssion of so much of
the estimates as do not relate to expenditure charg
ed upon the Consolidated Fund of India to the vote
of the House and a provision for Bills for the appro
priationt out of the Consolidated Fund of India of
the expenditure charged by the Constitution on the
Fund and other grants closely follons the Enghsh
practice m this regard 1«

Provision 15 made for the privileges and immunt
ties of the Houses of Parliament and its members
Subject to the provisions of the Constitution nd to
the rules and standing orders regulating the proce
dure of Parlinment there 1s to be freedom of speech
wm Parhament No member of Parhament 1s to be
hable to any proceedings 1n any court 1n respect of
anything said or any ‘ote given by lum in Parlit
ment or any of its commuttees The Constitution
having defined some of the powers privileges and
immumties of Parliament nd 1ts members takes cre
to provide that in other respects the powers privi
leges and immunities of each House of a Parliament
and of the members nd the commuttees of ech

10 Indran Con;muuon Art 109

nlhd  Art
v2lid  Ans 112 113 and 114
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House shall be such as may from time to time be
defined by Parliament by law and until so defined
shall be those of the House of Commons of the Parlia
ment of the Umted hingdom and of 1ts members
and commuttees, 1t the commencement of this Constr
tution 2 Thus English parhamentary practice and
tradition have mn express terms been made applica
ble to the Indan Houses of Parliament unt:l depart
ed from by law made by the Indian Parhament itself
Not infrequently have the ancient precedents referred
to m Mays Parliamentary Practice nd other books
on the history and practice of the British Parliament
been referred to when questions arcse in regard to
the powers and prileges of Parhament and its
members These hne also on more than one occa
sion been referred to by the Supreme Court of India
when questions 1n regard to the powers of the legts
latures when brexches of privilege occur had to be
debated 1n the court

But the extent of the legislatne power of the
British and the Indian Parliaments 1s not comparable
In England Parhament 1s supreme There 15 no
limt or bar to the legislation which it may enact
On the other hand the Indian Parhament function
g under the wntten Constitution of India 15 a legis
lature of limted powers The essence of a federal
constrtution 1s the division of powers between the
federal Unson which 15 the general Government and
the constituent states the regional governments While
some powers of legislation and tixation are reserved

Wikd At 100
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to the general Government some other powers of the
same nature 7re reserved to the regional govern
ments The Constitution of India follows this pat
tern It enumerates subject matters of legislation on
which on the one hand the Parlament, and on the
other hand the state legislatures may excluswely
legislate  Parliament may not by its legislation
trench on the state field of legislation There has
also been provided a concurrent field of legislation
which both the Union Parhament and the state
legislatures may cover The residuary powers of
legislation remain however with Parliament The
validity therefore of legislation made 1n the Indian
Parltament can be questioned on the ground of
Parlament having legislated on subjects with respect
to which 1t 1s not competent to legislate

We shall have occasion to examine later a feature
of the Indian Constitution which consists i the Ball
of Rughts 1t enacts namng them fundamental nights
These are certain rights vested in the ctizen and
others which even parhamentary legislation cannot
mvade or affect Indeed the Constitution in express
terms makes laws affecting or abnidgmg these nights
vord ‘The Indian Parhament 1s thus not only
restricted as to the subject matters on which 1t can
legislate but there 1s tmposed on 1ts legislative powers
an additional fetter in that 1t cannot legislate so as
to affect or abridge fundamental nights

This wital difference between the powers of the
Britsh Parlinment and the Parliament of the Umon
of India has been thus explaned by the Supreme
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Court of India ‘A distinction however ewists
between a legislature which s legally ommpotent
Iike the Briush Parhament and the laws promulgat
ed by wluch could not be challenged on the ground
of mcompetency and a legislature which enjoys only
a muted or a quabified junisdiction 1f the constt
tution of a state distributes the legislative powers
amongst different bodies which hwe to act within
their respective spheres marked out by speafic legis
Iative entries or if there are lumitations on the
legrslative authonity mn the shape of fundamental
nghts questions do anse as to whether the legislature
m a particular case has or has not 1n respect of the
subject matter of the stwute or in the method of
enacting 1t transgressed the limts of its constitutional
powers 4

‘Therefore when a Parliament with himited powers
like the Indian Parhiament legislites frequentls the
legislation has to be closely examned 1n order to
determine whether Parhament has exceeded 1ts
powers i enacting 1t The transgression of 1ts
powers may be patent mamfest or direct but 1t
may also be disgmsed cosert and wdirect  Legis
fation by which Parliament has exceeded 1ts powers
In 2 covert or mdirect manner his been deseribed as

colourable legislatton by some judges The den
conveyed by the expression 15 that although apparent
ly a legislature i passmng a statute purported to ct
within the Iumts of 1ts powers yet i substance and

sof (€ Suspan Narayan Deo v State of Onssa (19:1)



191 The Common Law wn India

1 reality 1t transgressed these powers the transgres
sion bemng veded by what appears on proper exa
mination to be a mere pretence or disguse This
has led courts to Iny down the prinaiple that Where
the law making authonty 1s of a hmited or quahfied
character 1t may be necessary to examine with some
strictness the substance of the legislation for the pur
pose of determining what 1t 1s that the legislature s
really doing 15

Jupictar. CoNTROL OVER LEGISLATION

When a question of Parliament having exceeded 1ts
legislative powers arises which authorty 1s to decde
itr  We have already noticed the division of func
tions between the three departments of government
If one of them the legislature exceeds its powers
one would expect that there would be an impartial
authority mndependent of these three departments of
government which should hwe the power ta deter
mune whether there has been an excess m the exercise
of legislative power It may well be urged that the
courts of law which are but a part of the judienil
department of the government would not be the
appropriate organs to determine such questions
A federation which necessanly postulates a division
of powers between the genmeral and the regional
governments and occasional conflicts 1n the exerase
of these powers would secem to need an authonty
ndependent of the general and regional governments

15 44t Gen for Ontanio « Reciprocal Insurers & Ore
[1924] AC 328 at 337
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which could when controversies arise make decisions
s to the 1alidity of the exeraise of therr respective
lIegislatve or admmsstratise powers  The superior
Judiczary 1n India s as in Canada appomted by the
general Government Why should the judicnl
organ of the state be entrusted with the determint
tion of these important and sometimes vital ques
tions? In the Swiss federation such a power is not
completely exercised by the ordinary courts

It 1s not without controversy that the courts hne
been permitted to exeraise this power It has fre
quently been urged that judges have introduced their
opmions as to what the law should be mn thewr inter
pretation of the Constitution and have on occasions
given decistons contrary to the expressed will of the
legislature chosen by the people Why the judicial
organ of the state has been invested with this func
tion may be expluned in the words of Alexander
Hamulton i The Tederalist®  The mterpretntion
of the laws 15 the proper and peculiar province of the
courts A constitution 15 1n fact and must be regard
ed by the judges as a fundamental law It there
fore belongs to them to ascertain 1ts meanng as well
as the meaning of any particular Act proceeding
{rom the legislative body It was not till 1803 that
the Supreme Court of the United States for the first
time recognised this function of the courts and m
‘ahdated an Act of the Congress?” Chief Justice
Marshall there affirmed what has subsequently come

1\a LXXVII
3 Marbury v Madison Cranch 137 177 178
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to be known 1n countnies governed by wntten consti
tutions 1s the doctrine of judicial review  He
stated that It 15 emphatically the province and duty
of the judictal department to say what the law 1s
This 1s of the very essence of judicial duty
The doctrine has since been firmly established 1n the
Untted States ind has been accepted in the Austra
lan and Canadian federations
This doctrine evolved mn other federations by
judicial deaistons wnd  constitutional practice s
mmphat in the Indian Constitution 1n that 1t pres
cribes imits to the powers of legislation exercisable
by Parhament However 1 so far as Parlaments
powers of legislation are restricted by the Bill of
Rughts embodied in the Constitution 1t expressly
prouides that Jaws inconsistent with tiking away or
abridgmng the fundamental nghts are to be voud to
the extent of such 1nconsistency or contravention 3
But 1t authorises the imposition by the legislture of
certain reasonable restrictions n the pubhc mnterest
on the exerase of these rights The question of
reasonableness 1s agam 1n the last resort a2 matter
for determination by the courts ‘The determmna
tion by the legislature of what constitutes 1 rea on
able restriction 15 not final or conclusive 1t 15 subject
to the supenvision by this court 1° So observed the
Supreme Court of Indin decliring the courts power

13 Indian Constitution Art 13
19 Chintaman Rao v State of Madhya Pradesh (19:0) S C R

759 765
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of Judictal review of legislation 1mposing restrictions
on fundamental nights

The comment has been made that if legislation by
Parliament 15 to be subject to exammnation by the
courts not only in regard to 1ts validity as bemg
excess of 1ts prescribed legisittive powers but also as
to the reasonableness of what would have been
enacted when 1t contravenes the fundamental rights
we would be not only placing the courts above
Parlament but turning the courts nto a legislature
The supremacy of Parliament would be substituted
by the supremacy of the courts Thus view overlooks
the basic fact that the Constitution tself empaowers a
Judicsal review so that when the courts express their
views as to the revsonableness of restrictions imposed
on the fundamental nights of the subject by legisla
tion they do so pursnant to powers vested in them
by the Constitution We have i truth mot the
supremacy of the courts hut the supremacy of the
Constitution ‘The debates i the Constituent
Assembly which preceded the framing of the Constt
tuton of India like the debates m the Amertcan
Comention show how acute was the controversy over
the wisdom of permutting the legislatve will to be
Questioned by the jyudiiary The makers of the
Indian Constitution eventually chose to subject the
decssions of the legislature 1n certam matters to 1
close and an 1mpartinl scrutiny by the judiciary m
the fullest confidence that the Judicary would 1n

mking therr deternunation be guwded solely by the
mnterests of the nation
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Conscious of the responubihity nd trust reposed
m them the judges have tried to guard agunst the
mtrusion of thetr personil views 1n reaching their
deaistons n regard to the reasonableness of legislt
tion  In evaluaung such elusne factors and form
g thetr own conception of what 1s resonable w1l
the arcumstances of a given case 1t 1s mevitable that
the social plilosophy and the scrle of values of the
Judges partiaprting n the deaston should plw an
wmportant part and the limit to their 1nterference
with legislative judgment m such cases can only be
dictated by their sense of responsibility and self res
tramnt nd the sobering reflection that the Constitu
tion 15 meant not only for people of thar w1y of
thinking bue for 2l and that the mjonity of the
clected representatines of the people have in utho
nising the 1mposition of the restricions  considered
them to be rewonable ™

losimon N Facrano

The supremacy of the rule of the Iaw which 15 now
an accepted prinaple of nglish constitutional Lo s
saxl to have its ongn n the theory held i the \id
dle Ages that lan of some kind—the law either of
Cod or man—ought to nile the world*t In the
chirteenth century Bractoa adduced from ths theory
the proposition that the ki, and other rulers were
subject to law  Me land at down that the law boumd

S ate of Malrar v 3 € Hos (19 )SCR 37 60
M D merth Moy of Fag o dx Vel LI
s
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all members of the state whether rulers or subjects
and that justice ccording to law was due both to
ruler and subject ‘This view was accepted by the
common law lawyers of the fourteenth and ifteenth
centuries Then came the nse of the power of
Parhament which 1s said to have both emphasised
and modified the theory of the supremacy of the law
That the nise of the power of Parllament emphasised
the theory 1s shown by the practical application given
to 1t by Chief Justice Fortescue in Henry VIs resgn
He used 1t as the premise by means of which he
justified the control which Parhament had gamned
over legslation and taxation That the rie of the
power of Parllament modified the theory 1s shown by
the manner in which the theory of the supremacy of
the law was combined with the doctrine of the supre
macy of Parhament The law was supreme but
Parliament could change and modify 1t -

Thus English constitutional history tells us that
the 1dea of a fundamental law operating as a check
both on Crown and Parltament prevailed n the
Seventeenth century  Following medieval precedents
{eg i 1450 the Court of Common Pleas declared
a statute to proude for the custody of the seal of a
religious house to be impertinent to be observed
wd void and i 1006 the same court refused to
guve effect to 1 statute of Henry V which would have
the effect of making the king a parson %) the courts

23
msmwﬁ of Commuttee on Mmsters Powers 1932 Repnint

* Cited by Roscoc Pound The D
tional Cuarontees of Liberty pp o '%mpmm‘ of Constatu
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enforced fundamental laws agamnst Parliament and
struch down 1ts Jws as being agunst common right
and reason  These and several other cases have
been regarded as mstances of judiial nullification of
statutes which were agunst the fundamental Jaw It
would appear to be one of Cokes doctrines that
statutes contrary to common right and reason and
therefore to fundamentil Inw were void It would
seem therclore that there existed at one tume even
1r England 1 hind of judical review of statutes on
the ground that they offended agamnst natural or
fundamental law a positton which has some analogy
to a law being struck down s being opposed to the
fundamental law of the Constitution However the
idea of a fundwmental law overmding parlamentary
statutes soon lost ground in England and the Bill of
Rights 1n 1689 set up parhamentary sovereiguty 1n
England after the nttempt (o set up royal absolutism
had failed The supremacy of Parliament n 1ts
present form does not 2ppear however to have been
fully recerved till the nineteenth century Sir Wil
liam Blackstone would not appear to be clear about
the absolute sovereignty of Parliament in his Com
mentaries published 1n 1765 24

The Indian legislatures constituted 1n Briush times
under the iarious Government of Indir Acts were
legislatures with powers over crcumscribed fields
though they had plenary powers i the fields entrust
ed to them Questions therefore arose about the

1Cf Commentartes BA 1 pp 12t 125 127 J W Gough
Tundamental Law sn Enghsh Constitutional History p 190
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vahdity of legislatron enacted by these legislatures
and the courts it India were even before the advent
of the Constitution of 1950 famihiar with the
doctrine of ultra vires which made laws beyond the
powers of the enacting legislature void and unen
forceable It was easy for them therefore to give
effect to the doctrine of the vordability of laws on
the ground that they were beyond the powers of the
legislature which enacted them when the Constitu
tion of 1950 came into force Indeed the express pro
vision as to judicral review contaned 1n the Indian
Constitution 15 said by the Supreme Court of India
to have been enacted as a matter of abundant cau
tion Even in the absence of these provistons if
any of the fundamental nghts was mfrmged by any
legislative enactment the court his always the power
to dedlare the enactment to the extent 1t transgres
ses the lmuts imalid -3

We may perhaps summarise the fundamentl dis
tinction between English constitutional practice and
Indian constitutional law 1n regard to a possible
challenge to legislation by statng that whereas m
England parhamentary legislation can be overthrown
only through the operation of democratic polttical
processes as a result of which Parliament atself may
repetl or wmend 1t m India the challenge to 1t can
be made 1 appropriate cases even by legal process
and judiaal revien
. 03! 1 A Gopalan v State of Madras (1920) SCR 58 at p

u
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DELEGATION BY PARLIAMENT

The experience of 11l democratic countries shows the
enormous ncrewse of delegation of the powers of
subordinate legislation to the executine and other
authorities The extent of such delegation 15 neces
sarily wider 1n a state like India strivng after the
wdeal of a social welfaie state It 1s interesting
therefore to note the somewhat differing lines of
approach 1 Lngland and 1 Indn to the problem of
the vahidity of delegated legislation  This anses out
of the basic difference between the powers of the
legtslatures 1n the two countries one with omm
potent powers of legislation and the other with res
tricted powers dehimited by 1 wntten constitution
In England no question can anse of Parhaments
power to delegite even the widest legislatine func
tions to 1 legislature created by 1t or to the executnne
The colonial and the Indian legislatures of the nine
teenth century were created by Acts of Parliament
Indeed the legislatures of the great Domunions of
Canadh and Australin are born of parhamentary
statutes Even the foundation of the Republic of
Indi with 1ts legislatures can be traced to the exer
ase by Parhament of 1ts power of delegatton  The
British Parliament can even abdicate 1ts functions as
1t has done m respect of the Dominions by the
statute of Westmunster In Indit the posinon 15
very different The Indian Parliament must dis
charge 1ts primary Iegislative functions 1tself and not
delegate them to others It 1s free to legislate within
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its sphere 1 any way wluch appers to 1t to be best
to give elfect to 1ts mtention nd pohicy sn making 2
particular law and st may for this purpose utilise any
outside agency to any extent it finds necessary It
cannot howeier abdicate 1s legislatne functions
and must therefore while entrusting power to
outside gency see that such agency 1cts as a sub
ordmate authonity and does not become a parallel
legislature  The essential legulative funcuons have
been held to consist in declaring the legislative policy
and laying down the standard which 1s to be enacted
mto 2 rule of law  The legislature must retun m
1ts own hands these essential funcuons Subject to
these requirements the task of subordinate legistation
which by 1ts very nature 1s anallary to the statute
can be delegated to any other authority In India
whenever the vahdity of a delegated pawer 1s chal
lenged the question arises whether in delegating the
power the legisinture has 1bdicated 1ts essential tunc
tion of legislation " No such question can anse
Lngland by reason of the sovereignty of Parhament
and 1ts unlimited power of legislation

SUBORDINATE LrcIsLaTiov

Apart from what has been discussed the position
India mn regard to subordmnate legislition 1s not
different from that 1n England  The exercise of the
powers 1f properly delegated are subject to the con

2¢In ve The Delln Lavs dct 1912 (191) SCR 747 and

Rapnarain Singh v Chatrman  Patna Adminstration Commat
tec (195)) 1 SCR 290
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trol of the courts which could be 1nvoked if persons
entrusted with the statutory powers exceed the
authority conferred on them by the statute™ In
India the exerase of the delegated power so as to
2ffect the fundamental nights would be struck down
for the simple reason that the repository of delegated
power cannot act 1n a2 manner mn which the legisla
ture atself from which 1t dertves 1ts authority cannot
act® What Lord Shaw stated in R v Halliday 1s
s applicable i Indin as in England  "The author
of the power 1s Parhament the wielder of 1t 15 the
Government Whether the Government has exceed

ed 1ts statutory mandate 1s a question of ultra vires
or ntra vires In so far as the mandate has been
exceeded there lurk the elements of a transiton to
arbitrary government and therein of grave constitu

tional and public danger ?

In the course of delegation of power to the execu
tve 1t frequently becomes necessary for the legisla
ture to entrust it with a power to make decsions
‘These decisions often determine the rights of prnvate
persons and result 1n deprrving them of access to the
ordimary courts of law  The ever gronmng extension
of governmental activities particularly n welfare
states has greatly multiplied the occasions on which

27 Report of the Committce on Mimsters Powers 193>

6reprint p 1° Allen C h Law in the Making 6th ed
,l:? 510555 Radha Anshan v Compensation Officer A IR
(19>1) All 20°

s Duarha Prasad Lavmi Narain  State of Uttar Pradesh
(1054) SCR 803 and State of Rajasthan « Nath Maf (19:4)
SCR 93
R v Halliday [1917] AC 200 at 287
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an ndnidual may be at 1ssue in regard to Ins rights
with the adminstration or with another cttizen or
a statutory body The atizens nghts are thus con
unually bemg adjudicated upon by admimstratrve
tribunals which are growing mn pumber and impor
tance The general view 1s that social and economic
changes 1 all modern states make the existence of
admnistrative tnibunals as a system of adjudication
mesvitable  The new wants of a new age have been
met n a new manner by giving statutory powers of
all kinds to these tribunals The problem thercfore
in all modern states 1s to provide procedures and
remedies which will make the adjudications of these
tribunals conform to naturil justice The ctuzen
who 15 affected 15 enutled not only to just decsions
but to decistons which are rendered after grving him
an opportumity to be heard and n a manner which
will ensure that these tribunals have acted 1n accord

ance with law and not 1 excess of therr authonty

ADMINISTRATIS & TRIBUNALS

It 1s interesting to note how the development of the
law 1 regard to the decisions of admimistrative and
mferior tribunals has proceeded on parallel ines mn
England and in India

The scope of the jurisdiction of the High Court
of Justice in England in thus regard has been thus
stated  If a properly constituted mfertor tribunal
has exerased the junsdiction entrusted to 1t 1 good
faith not 1nfluenced by extraneous or irrelevant con
siderations and not arbitranily or illegally the High



206 The Common Law n India

Court cannot interfere When exercising its super
visory powers the High Court 1s not sitting as a
Court of Appeal from the tribunal but 1t h1s power
to prevent the usurpation or mustaken assumption by
the tribunal of a jurisdiction beyond that given to 1t
by law and to ensure that 1ts decisions are judicial
i character by compelling 1t to avoid extraneous
constderations 1n arriving at its concluston and to
confine 1tself to decision of the potnts which are in
mssue before 1t Likewise a Mimister or Mmstenal
Trnibunal 1s not autocratic but 15 an mferior tribunal
subject to the jurisdiction which the Court of kings
Bench for centuries and the High Court since the
Judicature Acts has exercised over such tnibunals 30
The House of Lords has expressly deaided that this
junsdiction extends to quasi judicial as well as
judian? functions 3t

The position of the ordinary courts i Indin n
respect of the deasions of administrative bodies or
persons entrusted with statutory powers had been
explained by the Privy Counal® It had stated that
when such decisions are challenged the exclusion of
the cnal courts 15 not to be readily wferred from a
statute  Such excluston must esther be exphatly
expressed or clearly implied Even in cases where
the statute excludes the junsdiction of the courts the

mmittee on Ainiiters  Powers 191

39 Report of the Cos
99 R v The Board of Fducation [l910]

Josr Teprint pp 93
3 Surter of Health v The hing (on the Prosecution of

Yaffe) 1931] AC 491
g.)Y([nzla]r, of State v VMask ¢ Co (1910) 67 Ind App 222
236
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courts can examune mto cises where the statute has
not been comphed with or the statutory tribuna} has
not acted an conformaty with the fundamental princi
ple underlyng judicial procedures

The Constitution of 1950 has in tlus matter taken
a notable step forward  Hrving imncluded 1 Bill of
Rughts in the Constitution the Constitution makers
had necessanly to provide remedies for the enforce
ment of these nights They also envisaged a welfare
state with 1ty mewvitable accompamment of a mass
of patlrimentary and subordmate legislation which
would mvolve constant interference with the nonmal
activities of the aitizen It was therefore essential
to provide procedures and remedies which would
enable the atizen to approach the courts and obtain
speedy nd effective redress 1gunst mterference with
s fundamental nights or an unconststutional enact
ment or unwarranted adminsstrative action  These
remedies are to be found 1 article 226 and article 32
of the Consutution Under article 226 the High
Courts have junsdictton throughout the terricorres
subordinate to them to 1ssue to any person or autho
nity mcluding in appropriate cases any Government
directions  erders or writs including writs 1 the
nature of habeas corpus mandamus, prolubttion quo
warranto and certioran1 or any of them not only
for the enforcement of the fundamental nghts but
also for any other purpose  Almost mn 1dentical
words 2 simlw junsdiction has been conferred by
article 32 on the Supreme Court of India but this
junisdiction s restricted to cases of nvasion of funda
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mental rights This 15 a very substantial advence
upon the position that ewsted 1 regard to the 1ssue
of prerogative writs before the advent of the Con
stitution  Under the constitutional provisions the
courts powers are not restricted to the 1ssue merely
of the prerogitive writs They can 1ssue any direc
tions whatever these writs bemng merely 1llustrative
of the powers the courts possess In the exerase of
these powers the courts have refused to be necessarily
gurded by conditions which govern the exercise of
these wnits i England In view of the express
provisions we need not now look back to the early
history of procedural techmicalities of these writs 1n
Enghsh law nor feel oppressed by any diference or
change of opimion expressed in particular cases hy
English judges says the Indian Supreme Court
Indeed the courts have declared statutes to be mia
1id and unconstitutional n the exercise of this juns
diction The courts can in the exercase of these
powers also mvestigate if necessary disputed ques
tions of fact

The might to move the Supreme Court for the
enforcement of fundamental nights has itself been
made a night guaranteed by the Constitution under
the head of Right to Consttutional Remedies
Thus a contruention of his fundamental night
entitles the ctizen to seek relief from the highest
court mn the country Parliament cannot take away
his night to this constitutional remedy nor can the
court atself refuse to deal with an apphcation which



The Indian Constitution 209

n fact raises a question of the contravention of a
fundamental right

Thes remedies have been largely availed of by the
subject to lus great advantage The Law Commis
sion of Indin of 1955 has stated that The beneficral
effects of this new junsdiction cannot be over esty
mated Its existence has made the citizen conscious
that the state exists primanly for hus good and that
under 1ts laws he has nghts of which he can obtam
quick enforcement by the lighest court 1n the state
at a very reasonible cost The knowledge that :
atizen can bring a matter 1n 1 summary manner
before the courts 1n 1 few days time after the pro
mulgation of the law or order has made our govern
ment departments wary in thewr actions  The very
large number of statutes and orders which have been
struck down by the High Courts n the exercise of
their jurisdiction under article 226 15 a powerful
testimony to the effective nature and the essential
utility of the remedy 33

Apart from these procedures the Constitution of
India has conferred an almost unlimited junisdiction
on the Supreme Court of India which empowers 1t
n ats discretion to entertun appeals from any
Judgment decree determination sentence or order
N any cause or matter passed or made by any court
or tribunal in the terntory of India ¥ The court
has refused to define or set any Limits to this juris
dictton It 1s not possible to define with any

33 Report 1958 Vol II p 658
*Indian Constitution Art 136
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preasion the himitations on the exeraise of this juris

diction The limitations whatever they be are
tmplicst 1n the nature and character of the power
1tself It 1s however plain that when the court

reaches the conclusion that a person has been dealt
with arbitrarily or that a court or tribunal within
the terrtorv of Indiz has not gnen a far deal to
1 hitigant then no technical hurdles of any hnd
can stand 1n the way of the exerase of this power
because the whole intent and purpose of this article
15 that 1t 1s the duty of this court to see that injustice
15 not perpetuated or perpetrated by decisions of
courts and tribunals 35 1In the exerase of this
Jurisdiction the Ighest court m the land has enter
taned appeals from industrial courts election tr1
bunals and 1 number of other statutory adjudicators
It could therefore be saxd that 1n India the powers
of the courts in controling and arresting arbitrary
action by the executtve or admimstratne tribunals
are more far reachung than in England and can per
haps be mmvoked nt lesser cost and with greater

expedition

JupicisL Power

In this distinct and separate existence of the judicial
power 1n a peculiar body of men nomunated indeed
but not remosable at pleasure by the Crown consists
one mam presenvatine of the public hberty sad
Commussioner of I T

35 Dhakeshuan Cotton Mills Ltd
Tb Bengal (1925} 1 SCR 941 919
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Blackstone ¢ Earlier we have seen how an mmpartial
and independent yudictary was gradually built un m
the Brtsh times  The Constitution of Indin con
twted and strengthened this traditton by 1ncorpora
tng mio ssell what may be called an integrated
judical system designed to function unpartially be
tond the range of executne influence and irremoy
able except by Parhament under circumstances pres
<rbed by the Constitution A yudsaaal system of thus
haure was essential m order to preserve and mam
tam the ideals of democracy and freedom and of the
Rule of Law emboded 1n the Constitution  Only
2 judioary frmly entrenched above all pressurcs

could be ade

quate to perform the wide and weighty
functions which the Cons

utution mposes upon the
Indian Judiciary

The Constitution has established an integrated
Judicial strucrure em|

powered to enforce Umion as
vellas state laws At the apex of the structure 1s the
Supreme Court of India which 1s constituted the final
coust of appeal i all matters whether ansing 1
TeSpect of state laws or Unmion laws  As 1n other
federationg Power 15 reserved to the Union to estq
blish uts own tourts ¥ No such courts have however
l:gt‘: established and Union lans like state laws are
rﬂxmstm:d m the states by the state courts In
‘s’eleirt to ensure the mamtennce of standirds in the

ton of the judiciary the Constitution s
devised a mychy

mery for its selection and has guen
3 Commentames |

of 1
3 tadan Constrution Arlz %23



212 The Common Law in India

the higher judiciary 1tself a voice m 1ts own selection
The Union executive 1s the apponting authority for
the Union as well as the higher state judiciary But
1t 1s enjoned that these appomntments are to be made
after consultation with the Chief Justice of India in
the case of appomntments to the Supreme Court and
after consultation with the Chief Justice of India as
well as the Chief Justice of the state concerned
the case of appomtments to the High Courts in the
states 38 The state High Courts have also to be con
sulted by the state executive mn the selection of the
subordimnate judiciary in the state3® Thus 1n a sense
the Indian judicrary can be said to be autonomous
It 15 also irremovable as the judges of the Supreme
Court and the state Figh Courts can be removed
from their office only on grounds specified in the
Constitution and after an address by each House
of Parlament supported by the vote of a specified
majority *°

Though the power of appointment to the superior
judiciary rests in the Umion Government and the
power of removal m the Union Parliament the
Umon as well as the state judiciary hase 1n the exer
case of their functions shown independence and
impartiality 1n interpreting the Constitution and
issues raising conflicts between the general and
regional governments and the executne and the au
zen It 1s the traditton 1n 1ny event 1t countnes

3¢ Indian Constitution  Art 121

39 bid  Arts 233 and 234
s lhd Ans 124 217



The Indian Constitution 213

winch have come under the nfluence of Anglo Saxon
yurisprudence for the judges to regard themselves as
mmpartial interpreters  holding the balance even
between the claims on the one hand of the general
government and on the other of the regronal gov
ernments and between the citizen and the legislature
or the executne  So deeply has the Indian judiciary
been 1mbued with these traditions that yudges who
had expressed their views on certan aspects of the
Constitution before their appomtment have i the
conscrousness of therr judicial role of impartiality
been led to modify and change them

BILL oF Ricirs

A wital difference between the Englsh and Indian
constitutional systems 1s the incorporation in the
Indin Constitution of a Bill of Rights

In England fundwmental liberties are protected
not by a specific law but by a powerful public op1
mon These hberties hmve remamned unshaken n
England though theoretically they could be affected
and even destroved by an Act of Parhament But
Parlinment atself has foughe for these Iiberues on
behnlf of the people against royal absoluttsm and has
been 2 powerful force i the creation and mam
tenance of these Iiberties The Enghsh lawyer
thinks of democracy not i terms of fundamental
legal pnnaiples He s never tned to express and
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does not think of expressing the fundamental ideas
which are mmplicit in lus Constitution 41

India has however chosen a different course
Following the pattern of the Constitution of the
Unuted States she has enacted a Bill of Rights As
n other matters the enactment of the Bull of Rights
n the Indian Constitution hns xts roots i the histo
rical background of the Constitution Even when
the Government of India Act of 1935 was bemng fram
ed by the British Parhament demands were made on
behalf of Indians for the incorporation of 1 Bill of
Rughts 1n that Act That view was rejected on the
ground that such a declaration of nghts i the
abstract would serve no useful purpose With 1ts
long history of foreign rule tnd sensitive to 1ts dis
abilittes and disciminquions  the Indian mind had
come to regard a DBill of Rights as an essentinl part
of a Constitution  Some of the makers of the Indian
Constitution were 1n the vanguard of Indias fight for
freedom and the memory of therr experiences made
a declaration of nights 1n the Constitution mevitable
The Indian reaction (in enacting the Bill of Rights)
Iike the American reaction 1s 1n large measure 2
product of British rule ¢

Nor must we forget the wide divergence between
condittons 1 Ingland and in India  The Indian
legtslatures had not the ageold ancestry and tradi
tion of the Briish Parliament  India 1s a country of
48 Dor Jonmungs Some Charactenstics of the Indun

Constitution  pp
4 p 85
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vast distinces mbabited by peoples belongmng to
different races and rehgions nd speaking different
languages Many regions now forming part of the
country had never known democratic government A
large part of the backw1rd population of the country
and some minorities required special treatment and
protection ‘The nights and sterests of the divergent
population 1n varying stages of development could be
adequately safeguarded only by proisions guarantee
ing their nights At the advent of freedom the post
uon m Ind@ was 1 no sense comparable ta that
the Dommmons of Canwda or Australia

Further the trend 1in modern Constitutions 15 un
mustkably townrds the enactments of a Bill of
Rights This 1s not unnatural A democracy meins
government by the majority In such a government
1t becomes necessary to safeguard the essential free
doms of the atizen and particularly of the atrzens
constituting the munorities

The Bill of Rights i the Indian Constitution 1s m
part indscitnne of peculinr Indian conditions While
most of the nghts embody the famuliar essential free
doms some of these mights dersve from the Indan
ecanomic and socil structure  One may instance the
protection accorded to the distinet Iinguage seript,
culture and education of the mmonties the protec
tron agamst traffic i human bemngs and forced
Inbour the ban on the pracuce of umouchabihity the
prolmbition of discrminanion on ground of relimion
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rice or caste and equality of opportunity n matters
of public employment 43

It 1s stated that the Indian Bill of Rights 1s based
on no consistent plulosophy #4  The comment has
some force The fundamental nghts i the Indian
Constitution may be said to be a combination of the
usual DBill of Rughts interspersed with provisions
which could be understood only in the context of
contemporary Indian society

The Indian Bill of Rughts lacks the conciseness of
1ts counterpart 1ot the United States which 15 a virgin
document Howeser in framing her Bill of Rights
India has immensely profited by the expenience of the
United States of over a century and a half and of
other countries who had founded themselves upon
the Bill of Rights in the Amernican Constitution

The makers of the Indian Constitution were
brought up n the tradition of the British legal sys
tem and they had learnt to respect and admure the
Iiberties which were regarded as the birthnght of
Englishmen Some of them had their eatly traiming
mm England This explains why in the main the
fundamental nights in the Indian Constitution are
but the famliar freedoms known to English consti
tunonal law

It 1s true that n framimg some of the fundamental
nights such as the night to equality 45 the Constitu
tion borrows the phraseology of the American Bill of

43 Indian Constitution Arts 29 30 25 17 15 and 16

wSir hor Jenmings Some Characteristics of the Indian

Constitution
45 Indian Constitution  Art 14
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create a national government by the Articles of Con
federation of 1777 which bad brought them into
difficulties met 1 the Federal Convention of 1787 to
frame thetr constitution they wanted nothing to be
left to conjecture They msisted that ther basic
nghts be set down m black and white If the
national goscrnment wis to be strengthened the
more apparent was the need to delimit 1ts powers
and to enumerate the hberties which the citizen was
to enjoy The Bill of Rights and the Fourteenth
Amendment were declaritory of natural lberties
which were also common law liberties  The com
mon law nghts of Englishmen became the natural
nights of man #  This brief glimpse of the sources
and development of the American Bil of Rights
explans not only the insistence of the Indian mind
on a constitutional Bill of Rights st also accounts
for some of the common law freedoms entering the
Indian Constitution through the door of the Amen
cn Bill of Rights

PERSONAL LIBERTY

‘The protection of Ife and personal liberty 1s to be
found 1n the Indian Constitution in the words No
person shall be deprived of Ius hife or personal Iiberty
except according to procedure established by law 47
The words procedure established by law  bear a
close resemblince to the phrase due process of law

r:;‘kawogol‘ound The Spint of the Common Lax 1981 ve

47 Indian Constitunion  Arr 21
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by statutes passed from time to time 1n England No
person can be convicted for an offence except under
a law 1n force at the time of the commussion of the
act% There would of course be no bar to the Bn
tish Parhrament enacting an ex post facto law  Yet m
England the courts would construe legislation which
turns an act nll then innocent into an offence as
applying to future acts unless the legislature had smd
otherwise 8¢ Blackstone 1t will be remembered de
nounced ex post facto laws > We have also a provi
sion that no person can be prosecuted and pumshed
for the same offence more than once®  The roots
of that principle are to be found m the well establish
ed rule of the common law of England that where 2
person has been convicted of an offence by a court of
competent jurisdiction the conviction 1s a bar to all
further criminal proceedings for the same offence
To the same effect 1s the ancient maxim nemo

bis debet punire pro une delicto or as 1t 15 some
times written pro cadem causa ** At common law
an accused on his trial 1n 2 cimnal prosecution was
not a competent witness esther for the prosecution or
for the defence®® Though the common law rule has
been modified i England by statutes a provision m
the Indian Constitution incorporates some aspects of

s3Ibid At 20 (1)

34 Butchers Hide "Skin and NWool Co Ltd + Seacome
[19131: 2 KB 401

ommentaries Bk 1 p 46

38 Indian Constitution Art 20 {2)

31 Magbool Hussein v State of Bombay (193) SCR 730

% Halsbury Laus of England 3rd ed ‘ol 10 p 480
para 818
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this common law rule and provides that No person
accused of any offence shall be compelled to be a
witness agamst nmself +®

SEVEN FREEDOMS

Under the head Right to Freedom the Indian
Constitution groups together certain nghts which
may be described as the seven freedoms ‘These are
comnmon law rights which in England may well be
put under the comprehensive headmg of the liberty
of the subject They are really implications drawn
from the two pninciples that the subject may say
or do what he pleases provided he does not trans
gress the substantive Jaw or miringe the legal rights
of others whereas public authorities (including the
Crown} may do nothing but what they are authorised
to do by some rule of common law or statute Where
public authorities are not authorised to mnterfere
with the subject he has lhiberties o

‘We first have the nght to freedom of speech and
expression 0 This freedom 15 however subject to
reasonable restrictions mnposed m the interests of
the secunity of the state friendly relatons with
foreign states public order decency or morality or
1 relation to contempt of court defamation or in
citement to an offence ¢ Though different 1n some
respects these provisions reproduce broadly the post

3% Indian Consutution Art 20 (3)

¢ Halsbury Laws of England 3rd ed Vol 7 pp 195 1%
para_416

*t Indian Conststution Art 19 (1) (a)
Qitd  Art 19 (2)
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tion 1n England where the right to freedom of speech
or discussion means that  any person may write or
say what he pleases so long as he does not infringe
the law relating to Iibel or slander or to blasphem
ous obscene or seditious words or writings °3 Some
of the restrictions on the right of freedom of speech
m the Indian Constitution may be found in some
of the English statutes® The restrictions mtended
to protect friendly relations with foreign states finds
a parallel m Enghsh common law which provides
that a person who publishes any libel or words which
will expose to hatred or contempt any foreign prince
or other persons with mtent to disturb peace and
friendly relations between the United hingdom and
the country to which any such prince or other persons
belong would be guilty of misdemeanour

Another freedom 15 the citizens nght to assemble
peaceably and without arms Reasonable restrictions
on this mght may be mmposed in the interests of
public order Here again we have a provision not
substantially different from the right of public meet
mg i Enghsh law  Any persons may meet to
gether, so long as they do not thereby trespass upon
private nights of property or commit a nuisance
or fnnge the Jaw relating to pubhic meetings or
unlawful assemblies 6% In England certamn assem

68 Halsbury s Laws of England 3rd ed ‘ol 7 p 197
418

p“eg “Treason Act 1795 Unlawful Oaths Act 1797
‘Theatres Act 1843 Offictal Secrets Act 1911 Tolice Act 1919
Incitement to Disaffection Act 193¢ and Public Order Act

1936
©s Halsbury s Laus of Lngland Vol 7 p 193 para 418
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blies which may not be unlawful according to the
common law may be regulated by the authorities
under statutes®® Though the Public Order Act,
1936 altogether prohibits the carrying of unauthons
ed weapons at public meetings the carrying of arms
m an assernbly, 1t would appear does not make an
assembly unlaw ful under the common law  In India
howeser the bar to carrying arms to an assembly
1s absolute

The right to form assoctations or untons 15 11 Indin
subject to reasonable restrictions imposed n the
mterests of public order or morality 87 Freedom of
association 15 2 common law right subject to restric
tions placed on 1t by statutes such as the Companies
Act of 1948 or the Trade Union Acts The crime
and tort of conspiracy are the principal restrictions
which English law places upon freedom of associa
tion ¢ The Iaw 1n Indin relating to associations Iike
companies and trade umons broadly follows Enghsh
statute Inw  We have 1n India the Societies Regis
tration Act 1860 the Cooperative Societies Act
1912 the Trade Umons Act 1926 and the Com
pames Act 1956 which 15 largely based on the
English Companses Act of 1948

Among the guaranteed freedoms are the nghts to
move freely throughout the territory of India and to

¢t ¢ g Tumultuous Petitomng Act 1662 Riot Act 1714
Seditious Meetings Act 1817 Unlawful Dnlling Act 1819
Metropolitan Police Act 1839 Public Meectings Act 1908
Public Order Act 1936

€7 Indian Constitution Avts 19 (I) (¢) and 19 (4)
€ Vade and Philips Consirlutional’ Law 5th ed p 390
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reside and settle in any part of its territory 'These
nghts have therr ongmn 1 the differences in race
religion and language of the population in different
areas of the country and the exclustve and parochial
tendencies which have been fostered by these differ
ences The feeling of 2 common Indian atzenship
and pride mn Indian nationhood are plants of recent
growth which need nurture and protection These
nghts are an attempt to further the growth of umty
and homogeneity all over the land

The freedom to acqure hold and dispose of pro-
perty 1s remimscent of the three nghts i private
property inherited by every Englishman referred to
by Blackstone which are saxd to consist in the free
use enjoyment and disposal of all his acquisitions
without any control or diminution save only by the
laws of the land  Statutes passed by the Bntish
Parliament have from time to time tried to keep the
balance between private rights to property and social
mterest  The prinaple that runs through these
statutes ‘would appear to be that restrictions may be
mmposed upon the exerase of rights to private pro
perty on grounds of public order or public health
and polictes evolved for the common good Similar
are the reasonable restrictions which may be imposed
m India on the atizens nghts to property m the
public interest Statutes restnicting rents relieving
agncultural indebtedness bringing about agranan
o0 Suplphcs and Services (Extended Purposes) Act 1947

Mono, and Restnicive Pracuces (Inquiry and Control)
Act ﬂlg and Rent Restriction Acts
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reforms ensuring supply of commodities essential to
the community and imposing restricuons on the right
of management of limited companies have been en
acted i India Their vahdity has been upheld
notwithstanding the fundamental freedoms in regard
to nights to private property

The Constitution enabled the state to acquire the
atzens property for a public purpose under the
authority of a law But the law had to provide
compensation for the property taken or speafy prin
ciples for the determination of the compensation ™
Agraran reform legislation mn various parts of the
country by which nterests 1n land interveming be
tueen the state and the culuvators were acquired
provided compensation which was challenged as being
madequate and even illusory Payment of compen
sation 1n the sense of a proper market value was
1 the arcumstances of the country not practicable
The courts faced with the task of interpreting what
compensation 1 the constitutzonal provision
meant could only answer by stating that the expro-
priated owner must be paid the market value of his
interest  These decistons were followed mmmediately
by an amendment of the Constitution which mn sub
stance took away the powers of the courts to adjudge
the compensation and made the legislative judgment
as to the adequacy of the compensation final  Thus
was removed a difficulty created by a constitutional
Provision in the way of urgently needed changes in
the agrarian pattern n some parts of the country

T Indian Constitution Art 31



228 The Common Law wn India

The last of the freedoms 15 the nght to practse
a professton and to carry on an occupation trade or
business The nght 1s to be subject to restrictions
mmposed 1 the interests of the general public and
particularly to the carrying on by the state of any
trade business industry or service ‘The provision
enabling state polies to be estabhished was
brought 1n by an amendment of the Constitution
the courts having held that though the state may
regulate the enjoyment of these nghts 1t could not
altogether prohibit their exercise

Each of the freedoms we have discussed 15 as we
have seen subject to legislative restrictions provided
they are reasonable and imposed 1n the interests of
the general public The phrase n the nterests
of the general public remmnds us of Blackstone

Political or cnvil liberty 1s no other than
natural Iiberty so far restrained by human laws (and
no further) as 1s necessary and expedient for the
general advantage of the public * These pro
vistons put on the courss the difficult duty of decxd
g whenever legislation 1s challenged whether 1t 1s
i the arcumstances reasonable and has been enacted
in the public interest The standard to be applied
by the courts must necessarily vary according to the
facts and arcumstances surrounding each prece of
legislation However the manner i which the
courts should proceed 1n deading the question whe
ther legislation 1s reasonable has been broadly stated

71t Blackstone Commentaries ‘ol 1 p 125
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by the Supreme Court of India mn the following
words
It 15 1mportant i this context to bear m rmund
that the test of reasonibleness wherever prescribed
should be apphed to each mnduvidual statute impugn
ed and no abstract standard or general pattern of
reasonableness can be lud down as applicable to all
cases The nature of the right alleged to have been
wnfringed the underlying purpose of the restrictions
mposed the extent and urgency of the evil sought
to be remedied thereby the disproportion of the
inposition, the prevaiting conditions at the time
should all enter mnto the judicial verdict 72
Though the Constitution embodies these funda
mental freedoms 1t also contuns a somewhat startling
restriction on them 1 the shape of a power in the
legislature to enact laws on what has been called
preventive detention 7 The expression 1s used
to distingussh this hind of detention from the deten
tion which results after a person has been prosecuted
and pumshed for a cime  These powers originated
m certain emergency provisions enacted in British
times Disturbed conditions after the partition of
India 1n 1947 and 1n some parts of the country m
subsequent years led the framers of the Constitution
to enact provisions empowering detention of tius
nature Such detention can be twuthonsed only for
reasons connected with defence foreign affarrs the
security of India the secunity of the states the
"2 State of Madras v G Rou (1952) SCR

597
3 Indian Constitution  Arts 22 (3) (b) (4) (5) (6} and ]
Seventh Sched List I entry 9 Tast 1T entry
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maintenance of public order and the maintenance of
essential supplies and services Though an oppor
tumty 1s afforded to the person detamned to answer
the grounds for his detention put forward by the
executive and lus case 1s examined by a judicial body
such detention 1s 1n essence an arbitrary interference
with the liberty of the subject who 15 demed 2 hear
g and a judical trial Public oprmion has naturally
been very critical of the grant of such a power by
the Constitution The courts of law while recognis
mg the need for such measures durmg times of
emergency have persistently and vigorously disap
proved the use of these powers in normal tumes In
deed the courts have attempted by their interpreta
tion of the Constitution to narrow down to the ut
most limits the powers of preventive detention

FREEDOV OF CONSCIENCE

The freedom of conscience known to English com
mon law has been given a promunent place t the
Indian Bill of Rights Subject to public order
ruorality and health all persons are equally entitled
to freedom of conscience and the night freely to pro-
fess practise and propagate religron™ With this
freedom 1s associated the freedom of every religious
denomunation to establish and mamtam rehigious
and charitable mnstitutions to manage s own affairs
1 matters of religion and to acquire and admimster
property for the purpose™ That however 15 not to

74 Indian Consutution Art 25 (1)
18 Iid  Are 26
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prevent the state from regulating economic, financial
or other secular activities assocrated with religious
praciice ™ The cultural and educational nghts of
mnorities such as the establish and ad ]
tion of educational nstitutions of thewr chowce and
conserving their languige script or culture are also
protected " The Republic of India knows no state
reltgson  No taxation can be levied for the promo
tion of any particular religion or religious denomi
nation Nor can any religious nstruction be pro
wuded 1 any educanonal mstitutions wholly
mamtained out of state funds ™ The state in India
stands above dwersity of religions and religious
creeds mamtaining a strict neutrality and protecting
the observance of all religious prictices and cultures
of different groups India has been described as a
secular state

The Indian Constitution provides that the state
shalt not deny to any person equality before the law
or the equal protection of the laws?”  Equality
before the law 15 an expression familiar to Loglish
tonstitutional  Inwyers  hquality before the Jaw
means that among equals the law should be equal
and should be equally admimstered that Like should
be treated alike. 8 The phrase equal protection
of the Jaws 15 dered from the Constituuon of the
United States The fundamental nght to equality

Wit An 25 )

Ibid  Ans 29°and 30

WIhd Ans 27 and 28

Bhud At 14

T Sir hor Jenmings Lau of the Constitution 3rd ed p 49
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before the law strikes at the enforcement of imalid
Itns®t as well as the unequal enforcement of valid
laws 82 Equal protection of the laws means the night
to equal treatment in similar arcumstances both n
the privileges confersed and in the habiliies imposed
by the lans8®

The Indian courts have stretched the protection of
the Bill of Rights even further than the Amercan
courts In the Umted States a distinction has been
drawn between fundamental nghts for the benefit of
the citizen and those based on state policy A cizen
could wanve a night created for his benefit but not
one based on state policy Recently the Supreme
Court of India has by a majority refused to accept
this doctrine and regarded all fundamental nights as
resting on state policy The citizen may not there
fore even 1f he wishes forgo his basic nights 8

DIRECTIVE PRINCIPLES

We have i the Constitution apart from the Bill of
Rights Directive Principles of State Policy — These
are based on the Irish Constitution These prmnc
ples are not to be enforceable by courts But they
are to be fundamental i the governance of the
country and 1t 15 to be the duty of the governments

*1 Ram Prasad Narayan Sahs v State of Bihar (1953) SCR

1129
837 G Row v State of Madras ATR (19:1) Mad 14
176177 FB cR
83 State of WVest Bengal v dnuar Ali Sarkar (192.) §

284 320
s Basheshar Nath v 1 T Commissioner ATR [199]
149

sC
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legislatures and local authorities to apply these prin
aples 1n maling laws®  These directnes are wide
m their sweep and embrace all the objectives of a
modern welfare state  One of the directrves seeks
the promotion of international peace and security
Though these principles have no obligatory force
they serve as beacon hights gwding state and othey
authonties 1 their movement towards bmlding a
welfare state  The state 15 directed to shape s polt
¢ies towards secuning adequate means of livelthood to
atizens equally to secure the distribution of owner
ship and control of the resources of the community
50 25 to subserve the common good and so to work
the econormc system as to prevent concentration of
vealth and means of production to the common
detriment  The Constitution endeavours to put
before the authoritres the tdcal of soctal and econo
e uphft which has been so largely achieved i
England  These fundamental axsoms guiding state
Policy though not obligatory, have been regarded by
the courts of law as mndjcative of what would be pub
I purposes and the nterests of the general pubhic
Restrictiong ymposed by lans on the freedom of the
dtzen have been regarded as reasonable 1if they
2Ppear to have been mmposed tn furtherance of these
:‘;:CNVE principles of state policy In a manner

® Ptinciples have been helpful to the courts m

rcf Performance of thewr onerous tash of jyudiaal
Iew

LT
*Isdan Consutution Arts 36 and 51
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ANENDMENTS

The Englishman may well ask how rapid economic
progress and 1 soaal welfare state can be achieved
under a written constitttion wlhich with jts limited
powers of legislation and Bill of Rughts must mpede
the progress of all legislation designed for these pur
poses  Difficulues have in this respect undoubtedly
ansen 1n a certain measure by reason of some con
stitutional provisions However courts of law them
selves imbued with the 1deals of progress and socal
welfare have striven to ther utmost 1n the exeraise
of therr power of judicial review to further con
sistently with the fundamental law the objectives
proclammed by the Constitution  On occasions when
the prousions of the Constitution created imped:
ments which were insurmountable the Constitution
has been amended In the short space of about ten
jears there have been eight amendments of the
Indian Constitution

Fortunately the method of amendment provided by
the Constitution strikes a just balance berween flex:
bility and ngidity It provides a vanety of amend
mg p Some il can be made by
ordinary majonities of Parhament Addinonal sife
guards are however prowuided in the amending pro
cess 1n regard to those parts of the Constitution
which are concerned with the division of power
between the states and the Union  In such cases the
concurrence of the legislatures of half the states 1s
In the words of Professor Wheare This

required
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variety 1n the amending process 1s wise but 1t 1s rarely
found 86

In 1ts preamble the Indian Constitution states the
sovereign resolve of the people of India to secure to
1ts citizens Justice m the soclal economic and polit
cal fields liberty in all spheres equality of status
and opportumty and the promotion among them all
of fraternity assuring the digmity of the mdividual
and the umty of the nation The comprehensive
character of tlus preamble has been referred to by
Professor Ernest Barker 1n huis preface to his treatise
on The Principles of Political and Social Theories
He has reproduced the preamble after the table of
contents 1 his book as 1t seemed to him when he
read 1t to state in brief and prthy form the argu
ment of much of this book and 1t may accordingly
serve as 2 keynote I am ll the more moved to quote
it as I am proud that the people of India should
begin therr independent lhife by subscribing to the
prnciples of a political tradition which we in the
West call Western but which 1s now something more
than Western

#8 K C Wheare Modern Constitutions p 143



EPILOGUE

Wr have seen how the principles of the English
common and statute law took root gradually in India
n the seventeenth and eighteenth centunes and how
they were, with suitable changes eventually firmly
embedded 1n the structure of the great Indrin Codes
m the mineteenth century  In areas like that of civil
wrongs independent of contract which had remained
unoccupied by the Codes the Indian courts filled the
vacnum by drawimng freely upon prmcples found in
the common law of England and the deaisions of the
English courts

Lord Bryce! has compared the adoption of many
branches of English law as the law 1 force in India
with the manner 1n which Roman law became the
law of the different countries forming part of the
Roman Empire Professor Holdsworth however
thinks that 2 more exact comparison would have
been between the reception of English law 1n India
and the reception of Roman law in the states of
modern Europe from the twelfth to the sixteenth
centurzes It would have been more exact for two
reasons In the first place the states of modern
Europe recerved Roman law not because they were
subjugated by Rome but because Roman law was
more fit than any code of law of which they had
Lnowledge to solve the problems of the more advanc

e Extension of Roman and English Law throughout

th: \\mld Studies sn History and Jurisprudence
236
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ed stage of avilization to which they were attaning
It 15 exactly for the same reason that the rules of
Englsh law have been introduced snto British
India In the second place the Roman law,
when 1t was recerned was adapted to 1ts new environ
ment So in Indma we may expect to see that
the needs of India may produce modifications
English rules of law which with the help of the
technical reasoning of the common law will produce
new developments of common law principles 2

‘The expectation has come true

For over a hundred years distinguished jurists and
judges 1 India have basing themselves upon the
theories of English common law and statutes evolved
doctrines of their own suited to the peculiar need
and envronment of India  So has been built up on
the basis of the prinuples of English law the fabric
of modern Indian law which notwithstanding 1ts
foreign roots and ongin 1s unmustakably Indian 1n
1t. outlook and operation

How one may ask does wmndependent India look
upon the system of laws created by the collaboration
of great English and Indian minds? Conscious of 1its
sutability to the needs of the people and the service
1t has rendered as a great influence welding the
country together the malkers of the Indian Constitu
tion have Ieft untouched the entire existing system
Though the political ttes have altered the Indian
legal system based on Enghsh law stll endures  Says

W S Holdsworth Preface to the Ist ed of the L
Torts by § Ramaswamy lyer ¢ Faw of

16
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the Constitution  All the laws in force mn the ter:
tory of India immediately before the commenceme:
of the Constitution are to continue mn force unt
altered repealed or amended * This provision er
braces not only the statutes in force at the date of t}
Constitution but also personal and customary law
and the common law principles applied 1 India b
Indian yudicial deasions Though the Constitutio
envisages 1n the course of years the substitution ¢
English by an Indian language acceptable to th
majority of the nation the language of the law an
of the superior law courts still continues to b
Englsh Decisions of the English courts are jye
freely referred to and cited 1n the Indman courts an
treated with respect It may therefore be sud tha
the evolution of Indian law continues to be largel
wrfluenced by the development of Enghsh law ane
the deasions of Enghsh courts

One may perhaps envisage the future n the word
of Lord Wught In Blackstones day the commor
law was the law of a few muflion people 1n Englanc
and Ireland Now 1n these 1slands there may be
pethaps forty millions living under English law
but the common law has long passed s old boun
daties  Under 1ts sway Ine teeming nulhons of the
Uruted. States Then there are Canada Australia
and New Zealand great now but with unforeseeable
potentialities  The enormous sub continent of India
has adopted except for famuly or other racual or
religious law the common law which there regulates

3 Art 372
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the great mass of dealings between man and man
In each of these great collections of mankind there
are judges enunciating the law and schools teaching
1t and professors meditating upon 1t seehing to
criticise and reform it England cannot have a mono
poly or even a primacy 1n this great and widespread
development ¢

With the ever growing expanston of Indian legal
thought there 1s bound to be a greater mterplay
between legal minds m India and elsewhere n the
world of Anglo Saxon junisprudence  As judges and
lawyers 1n India resort freely to Enghsh decisions so
may n course of ime the English courts recogmse
Irdian contnbutions to legal thought and princaples

4 Legal Essays and Addresses Preface p xus
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